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NICOLE (Network for Contaminated Land in Europe) was set up in 1995 as a result of the CEFIC “SUSTECH” 
programme which promotes co-operation between industry and academia on the development of sustainable 
technologies.   NICOLE is the principal forum that European business uses to develop and influence the state 
of the art in contaminated land management in Europe.  NICOLE was created to bring together problem 
holders and researchers throughout Europe who are interested in all aspects of contaminated land.  It is open 
to public and private sector organisations.   NICOLE was initiated as a Concerted Action within the European 
Commission’s Environment and Climate RTD Programme in 1996. It has been self-funding since February 
1999. 
 
NICOLE’s overall objectives are to: 
• 

• 

• 

Provide a European forum for the dissemination and exchange of knowledge and ideas about contaminated land 
arising from industrial and commercial activities; 

Identify research needs and promote collaborative research that will enable European industry to identify, assess 
and manage contaminated sites more efficiently and cost-effectively; and 

Collaborate with other international networks inside and outside Europe and encompass the views of a wide a 
range of interest groups and stakeholders (for example, land developers, local/regional authorities and the 
insurance/financial investment community). 
 
NICOLE currently has 131 members.  Membership fees are used to support and further the aims of the network, 
including: technical exchanges, network conferences, special interest meetings, brokerage of research and research 
contacts and information dissemination via a web site, newsletter and journal publications.  NICOLE includes an 
Industry Subgroup (ISG) – with 27 members; a Service Providers Subgroup (SPG) with 36 members; 68 individual 
members from the academic sector/research community; and 13 members from other organisations, including 
research planners, non profit making organisations, other networks, funding organisations. Some members are 
involved in both the ISG and the SPG.  For further general information, further meeting reports, network information 
and links to contaminated land related web sites, please visit NICOLE's web site: www.nicole.org. 
 
Membership fees are currently 3,500 EURO per year for companies (1,750 EURO for smes), and 150 EURO per year 
for academic institutions.  For membership requests please contact: 
 

Ms Marjan Euser  
Secretariat NICOLE 
TNO 
PO Box 342   
7300 AH Apeldoorn  
The Netherlands 

 
Tel:   + 31 55 5493 927  
Fax:  +31 55 5493 231  
 
E-mail : marjan.euser@tno.nl  
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Executive Summary 
 
Over the last few years several EU policy developments, including new and revised Directives, have 
been initiated, which could potentially have a significant impact on contaminated land management in 
the future.  The “Van de Walle-case” is an example of how Directives can influence dramatically the 
way that contaminated land is dealt with.  NICOLE members have highlighted the importance of being 
informed and being able to contribute to these developments for their organisations.   As a 
consequence this workshop was initiated with the following objectives 
• to inform and explain to the participants of the workshop what a range of existing and proposed 

EC Directives might mean to  the management of contaminated land 
• To create an opportunity for dialogue between stakeholders and regulators. 
 
Invited papers outlined the Liability Directive, the Groundwater Daughter Directive, the Waste 
Framework Directive and the Soil Framework Directive.  The findings of a NICOLE project 
reviewing the impact of soil and waste legislation on contaminated land and groundwater management 
highlighted a number of differences between national implementations of EC Directives.  The findings 
of a NICOLE project on monitored natural attenuation (MNA) identified both ongoing value in the 
MNA approach, and also inconsistencies between its regulation in different Member States.  Three 
industrial case studies illustrated inconsistencies, gaps and overlaps across the various EC policy 
areas.  The workshop also included a set of papers from members of the Common Forum reviewing 
impacts of EC soil policy on national contaminated land policies.  The Common Forum, a parallel 
network to NICOLE, is primarily drawn from members of national agencies and government 
departments involved with contaminated soil and water issues.  Discussions in the workshop were 
concentrated in three parallel sessions where syndicate groups considered the Groundwater Daughter 
Directive, the Soil Framework Directive and the Waste Framework Directive.  Each discussion 
focussed on identifying key points of interest for NICOLE and suggestions for further NICOLE 
action. 
 
The following comments have been drawn from the concluding session of the workshop and from 
comments invited from NICOLE Steering Group members, the meeting organisers and speakers in the 
weeks following the workshop, and also from comments kindly sent in by a number of delegates after 
the workshop. 
 
 
Workshop Discussion 
 
The Groundwater Directive 
 
Terms used in the GWDD have caused confusion and terminology has been unclear.  This situation 
appears to be being resolved.  NICOLE members may need to be able to prove that they “aim to 
prevent” discharges.  The consequent open question is how this can be shown.  This appears to be 
linked to being able to prove “best endeavours”, which in turn appears to be related to following 
accepted good practice taking into account spatial (land use) issues; and the assessment of the impact 
of inputs to groundwater. It was suggested that arguments about the assessment and mitigation of 
impacts should take account of the social and economic impacts of both the impact and any remedy.  
Scale is an important issue for groundwater management issues.  Scale applies both to the inputs – 
which are likely to occur over large areas, and also to receptors, particularly in terms of ecological 
risks.  A better understanding of scale effects on impact assessment is needed. 
 
 
The Soil Framework Directive 
 
The Soil FD content is as yet only available as a preliminary draft which is currently being revised 
following consultation.  Discussions focused on the likely content of the revised version and its 
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implication for NICOLE members.  At this point in time the uncertainties surrounding the Soil FD are 
what its exact drafting will be and how this will be interpreted and implemented in Member States.   
The syndicate group felt the Soil FD was a necessary development to ensure that soil has its own 
“policy” niche in the EC and is not affected in an uncoordinated way by developments in the 
regulation of other environmental issues.   A key interest for NICOLE is that the Soil FD should be 
based on the concepts of Risk Based Land Management.  It is also important for NICOLE Members 
that the terminology used in the drafting is clearly explained, and that it is consistent with the terms 
used in RBLM and also by other Directives affecting soil and land management. A key contribution 
NICOLE could provide is an assessment of the impacts on industry of the Soil FD proposals.  
 
The existing proposal that a Soil Directive would include a definition of “Contaminated Land” raises 
two problems depending on what Member States do when implementing the Directive: 
• If a Member State keeps its own national legal definition, then environmental regulators will need 

to operate a two tier system, one to enforce their national law and the second for reporting against 
a European standard definition. 

• If a Member State adopts the European definition and scraps their own, this change could 
destabilise an already unstable market in brownfield regeneration by causing a major change in the 
enforcement position. 

 
Concerns were raised about the use of “soil” as a term.  Soil is generally perceived to be the surface 
layer of land from which plants derive their sustenance, hence terms like remediate, restore or protect 
are perceived as conveying something about the biological function of a soil.  This concept may not be 
relevant for many brownfield sites, for example where the surface layer is in fact “made ground” 
consisting of fill materials and rubble, and/or where the use of the site does not permit a biologically 
functioning soil, e.g. where a building is to be erected.  In this case “soil” is the surface layer, but not a 
surface layer that needs any particular kind of biological function.  Using language that reinforces a 
perception that all soil should be restored to biological functionality may cause unrealistic 
expectations among decision-makers who may not have the detailed knowledge to recognise the 
importance of the differences in site use for soil requirements. 
 
 
The Waste Framework Directive 
 
The waste syndicate group concluded that how waste is defined, and how this definition relates to soil, 
is a key issue for NICOLE members.  This definition ought to be related to risk rather than threshold 
concentrations, and a consistent interpretation should be supported across the EU Member States.  
Related issues are what regulatory regime is appropriate for unexcavated soil, and how excavated soil 
can be regulated and/or managed to be regarded as a secondary product rather than a waste. 
 
It is also important to NICOLE members that the re-use of soil is supported by an appropriate 
regulatory regime at EU, national and local levels.  In particular, there needs to be a rapid, transparent 
and effective regulatory framework to support the “transition” of excavated soils as wastes to usable 
secondary resources within a contaminated land management context.  This should be supported by 
appropriate quality control protocols and standards and rules for the use of secondary resources from 
contaminated land management.  One might envisage a range of applications dependent on the 
“grade” of the recovered material.  These would need to be defined in the context of “markets” in the 
way the term “market” is used in the Waste FD.  A starting point might be to consider the soil re-use 
criteria already developed by a number of Member States.  In a contaminated land context, it is 
particularly important that whatever framework is developed is capable of being applied quickly on 
individual sites if waste minimisation and recovery are to be achieved, as site remediation projects are 
necessarily of limited duration. 
 
The presentations made at the workshop seemed to indicate that a system based on threshold quality 
criteria was a possible way forward in encouraging re-use within the scope of the Waste FD.  
However, such a quality standard for recycled material will necessarily be conservative as it has to be 
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fit for a wide range of uses, potentially any use.  A risk based approach where a quality control 
protocol is used to demonstrate that a treated soil is fit for purpose would be preferred by many 
NICOLE members as this would maximise the volume of reuse of materials possible. 
 
 
Comments made after the workshop 
 
These comments are reproduced in Annex 2 of the report. Many are quite detailed, and worth reading 
in their entirety, in particular a brief assessment of the land contamination aspects of the Water FD. 
 
• It is clear that there is a degree of parallel working in the various Directives presented at the 

workshop.  Terminology used in Directives has a critical bearing on their implementation, yet is 
often overlooked as a point of detail.  However, the way terms are defined can have a controlling 
influence on how Directives are implemented by Member States.  As several Directives are still in 
various stages of preparation, e.g. GWDD, Waste FD and Soil FD perhaps there is an opportunity 
to stimulate a greater consistency in the use of terminology.  NICOLE would play a useful role by 
encouraging this. 

 
• More than one delegate suggested that it would be a useful project for NICOLE to compare and 

contrast different definitions and interpretations under the various Directives.  This would not only 
facilitate their interpretation by NICOLE Members, but might also be a means of encouraging the 
Commission to adopt more consistent drafting.  A suggestion was made for a paper discussing: 
“what do all of these directives mean for contaminated land?” 

 
• On the specific issue of land contamination further dialogue between NICOLE and the CIS 

Working Group C might allay many of the fears expressed at the workshop by a better 
understanding of how the Water FD for takes account of factors such as technical feasibility, costs 
and so on.   Land contamination can be dealt with in the risk-based manner that is prevalent in 
many Member States existing legislation.  Land contamination is a subset of a more general case 
where the polluter pays principle breaks down because of the transfer of costs and benefits 
between generations.  

 
• It is a false hope to think that excavated soil can escape being caught in the EU definition of 

“waste”.  The best option is to provide a route where excavated soil can be re-used as a secondary 
resource, under appropriate quality criteria.  A detailed “road-map” was proposed for how this 
might be achieved.  The EU is to proceed with the development of re-use criteria for compost and 
aggregates.  If these are not risk based, it is hard to see how risk based soil re-use criteria will be 
possible. 

 
 
Conclusions 
 
A degree of parallel working on the Waste and Soil Framework Directives, the Environmental 
Liability Directive and the Groundwater Daughter Directive was apparent from the Workshop 
presentations, and also with the drafting of guidance for the Water Framework Directive.  This is 
perhaps not surprising; given that each initiative has its own timescale, complexities and terminology.  
However, even small differences in approach and terminology can have major consequences for both 
the regulated community and those involved in the implementation of Directives in Member States.  
However, the simultaneous drafting / revision of several Directives and their guidance also offers an 
unparalleled opportunity for the adoption of a more consistent approach.  This meeting called for 
better liaison between the different EC policy areas, particularly to ensure consistent use of definitions, 
terms and over-arching guiding principles.   
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It was felt that a risk based approach to environmental decision-making has a lot to offer in terms of 
prioritising environmental problems, ensuring the effective use of limited economic resources, and 
ensuring that consequential effects of actions required by regulation are not excessive in terms of their 
wider environmental, economic and social impacts.  Risk based environmental decision making was 
seen as an optimal approach in the context of sustainable development. 
 
National approaches to contaminated land management are generally based on risk based decision 
making related to the end-use of land.  Delegates were reassured that the Water Framework Directive 
and Groundwater Daughter Directive are consistent with both risk based decision making and modern 
risk management techniques for land and water resources such as monitored natural attenuation.  Risk 
based land management principles also seem to underpin EC soil policy; however it is uncertain how 
explicitly it will be expressed in the drafting of the Soil Framework Directive.  The Environmental 
Liability directive supports a risk based approach to dealing with historic contamination problems, 
however like the (revised) IPPC Directive, new contamination will require measures to restore initial 
conditions before contaminating activities started.   
 
Excavated soil is always likely to be regulated in the EU as a “waste”.  The revised Waste Framework 
Directive does not appear to be related to risk based decision making.  Detailed guidance to support 
regulating the “transition” of a recovered waste material to a “secondary” product is to be developed 
for aggregates and compost.  NICOLE should take part in the development of guidance for aggregates 
as aggregates are also a by-product of site management in some cases.  It is important that NICOLE 
demonstrates the advantage of taking a risk based approach to the use of secondary products, and 
consequently promotes the idea of developing similar guidance for the re-use of excavated soil 
materials.  If aggregates and compost re-use is not regulated on the basis of a risk-based approach, it is 
likely that it would be on the basis of generic threshold quality criteria, and a similar criterion driven 
approach would be adopted in guidance for subsequent materials including recovered soil. 
 
NICOLE members already participate in working groups for a number of Directive developments, 
including the Soil Framework Directive, the Groundwater Daughter Directive, the Waste Framework 
Directive and the Water Framework Directive guidance.  NICOLE will carefully consider how it can 
develop this platform, in cooperation with other networks – particularly the Common Forum, to 
support a more consistent use of terms and principles, and to demonstrate the advantages of risk-based 
decision making processes. 
 
The full report provides summaries of the papers given, along with a discussion based on points raised 
during the meeting, and comments from a number of delegates after the meeting. 
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1  Introduction 
 
Over the last few years several EU policy developments, including new and revised Directives, have 
been initiated, which could potentially have a significant impact on contaminated land management in 
the future.  The “Van de Walle-case” is an example of how Directives can influence dramatically the 
way that contaminated land is dealt with.  NICOLE members have highlighted the importance of being 
informed and being able to contribute to these developments for their organisations.   As a 
consequence a workshop was convened in December 2005 with the following objectives 
• To inform and explain to the participants of the workshop what a range of existing and proposed 

EC Directives might mean to  the management of contaminated land 
• To create an opportunity for dialogue between stakeholders and regulators. 
 
Invited papers outlined the Liability Directive, the Groundwater Daughter Directive, the Waste 
Framework Directive and the Soil Framework Directive.  The findings of a NICOLE project 
reviewing the impact of soil and waste legislation on contaminated land and groundwater management 
highlighted a number of differences between national implementations of EC Directives.  The findings 
of a NICOLE project on monitored natural attenuation (MNA) identified both ongoing value in the 
MNA approach, and also inconsistencies between its regulation in different Member States.  Three 
industrial case studies illustrated inconsistencies, gaps and overlaps across the various EC policy 
areas.  The workshop also included a set of papers from members of the Common Forum reviewing 
impacts of EC soil policy on national contaminated land policies.  The Common Forum, a parallel 
network to NICOLE, is primarily drawn from members of national agencies and government 
departments involved with contaminated soil and water issues.  Discussions in the workshop were 
concentrated in three parallel sessions where syndicate groups considered the Groundwater Daughter 
Directive, the Soil Framework Directive and the Waste Framework Directive.  Each discussion 
focussed on identifying key points of interest for NICOLE and suggestions for further NICOLE 
action. 
 
This report provides summaries of the papers given, along with conclusions based on points raised 
during the meeting, and comments from a number of delegates after the meeting.    
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Table 1:  NICOLE Events and Publications from 2001 

Date Event / Report 
November 
2005 

NICOLE Report: Monitored Natural Attenuation: Demonstration and Review of the Applicability 
of MNA at Eight field sites, http://www.nicole.org/publications/library.asp?listing=5 (summary).  
The full report can be ordered from the NICOLE Secretariat 

November 
2005 

NICOLE Report: The Interaction between Soil and Waste Legislation in Ten European Union 
Countries sites, http://www.nicole.org/publications/library.asp?listing=7 (summary).  The full report 
can be ordered from the NICOLE Secretariat 

2005 NICOLE News 2005 issue, www.nicole.org/publications/library.asp?listing=9

August 
2005 

Report of the NICOLE Workshop: State of the art of (Ecological) Risk Assessment, 15-16-17 June 
2005, Stockholm, Sweden see http://www.nicole.org/publications/library.asp?listing=1 

January 
2005 

Report of the NICOLE Workshop: Unlocking the Barriers to the Recovery of Soil and the 
Rehabilitation of Contaminated Land. 15-16 November 2004, Sofia, Bulgaria see 
www.nicole.org/publications/library.asp?listing=1  

2004 NICOLE Booklet Communication on Contaminated Land, 
www.nicole.org/publications/library.asp?listing=2  

2004 NICOLE News 2004 issue, www.nicole.org/publications/library.asp?listing=9  

13-14 May 
2004 

Report of the NICOLE Workshop: Sediments and sludges: an issue for industry?, Frankfurt, 
Germany see www.nicole.org/publications/library.asp?listing=1  and Land Contamination and 
Reclamation 12 (4) 379-400 

13 Feb 
2004 

Report of the NICOLE Workshop: NICOLE Projects Reporting Day, Runcorn, UK - see 
www.nicole.org/publications/library.asp?listing=1 and, Land Contamination and Reclamation 12 (3) 
286 - 308 

29-31 
October 
2003 

Report of the NICOLE Workshop: Sharing experiences in the management of megasites: towards a 
sustainable approach in land management of industrially contaminated areas, Lille, France - see 
www.nicole.org/publications/library.asp?listing=1 and Land Contamination and Reclamation 12 
(2)127-158 

2003 NICOLE News 2003 issue, www.nicole.org/publications/library.asp?listing=9

12 – 14 
March 
2003 

Report of the NICOLE Workshop: Management of Contaminated Land towards a Sustainable 
Future: Opportunities, Challenges and Barriers for the Sustainable Management of Contaminated 
Land in Europe, Barcelona, see www.nicole.org/publications/library.asp?listing=1  and Land 
Contamination and Reclamation  11 (3) 366-395 

6 - 7 
November 
2002 

Report of the NICOLE Workshop:  Financial Aspects of Site Restoration with an Emphasis on 
Central and Eastern Europe, 6 - 7 November 2002, Budapest.  see 
www.nicole.org/publications/library.asp?listing=1, and Land Contamination and Reclamation 11 (3) 
366-395 

2002 NICOLE News 2002 issue, www.nicole.org/publications/library.asp?listing=9

18 – 19 
April 2002 

Report of the NICOLE Workshop: Cost-effective Site Characterisation -  Dealing with uncertainties, 
innovation, legislation constraints, 18-19 April 2002, Pisa.  see 
www.nicole.org/publications/library.asp?listing=1, and Land Contamination & Reclamation 10 (3) 
189-219 

14-15 
November 
2001  

Report of the NICOLE workshop: ICT/Computing applied to  contaminated land characterisation 
/remediation and MNA,  Rotterdam, the Netherlands (Port of Rotterdam) in conjunction with the 
Network on Natural Attenuation in Groundwater and Soil (NNAGS). see 
www.nicole.org/publications/library.asp?listing=1, and Land Contamination & Reclamation 10 (1) 
33-59 

2001 NICOLE News 2001 issue, www.nicole.org/publications/library.asp?listing=9

17-18 May 
2001 

Report of the NICOLE workshop: Cost-effective clean-up technology; quality assurance and  
acceptance ,  Paris, France. see www.nicole.org/publications/library.asp?listing=1, and Land 
Contamination and Reclamation 9 (4) 377-395 

January 
2001 

Special Issue of Land Contamination and Reclamation, outlining NICOLE and CLARINET work, 
www.nicole.org and  www.btInternet.com/~epppublications/  and Land Contamination and 
Reclamation 9 (1) 
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2  Presentations 
 
Opening and welcome / why this workshop theme? / update on NICOLE 
Divyesh Trivedi, Nexia Solutions (BNFL), UK / Chairman NICOLE 
 
Several proposed new and revised EC Directives and other EU-wide legislative developments could 
affect the management of contaminated land, including the Waste Framework Directive revision, the 
Water Framework Directive, the Groundwater Daughter Directive, the Liability Directive, the Soil 
Framework Directive; and recent judgements by the European Court of Justice (ECJ), especially the 
“Van der Walle” Case.  NICOLE members are concerned to see how these measures will affect the 
management of contaminated land.  NICOLE has always existed to provide technical input to the 
development of policy, regulation and research; for example being instrumental in the adoption of risk 
based decision making across Europe.  During 2003/4 some NICOLE Industry Subgroup members 
began to express concerned about the impacts of EC definitions of “waste” on the re-use of both 
uncontaminated and treated soils.  The Waste Framework Directive defines waste as a substance or 
object that the holder “discards or intends or is required to discard”.  Judgments by the ECJ confirm 
that excavated contaminated soil is waste, and indeed potentially any material excavated and 
contaminated soil in situ.  A key issue was therefore if soil is defined as a waste, how it might be 
reused.  In November 2004 NICOLE held a workshop focussing on how re-use might take place: 
“Unlocking the Barriers to the Recovery of Soil and the Rehabilitation of Contaminated Land”.  This 
workshop concluded that one potential barrier to the re-use of soils was a lack of knowledge of the 
state of the art.  It was suggested that NICOLE produce booklet on the state of the art and NICOLE’s 
own views on waste issues.  This lead to the NICOLE project: The Interaction between Soil and Waste 
Legislation in 10 EU Countries (see later presentation), whose findings were launched at the Consoil 
2005 conference.  It became clear over the course of this project that confusion about the intent and 
scope of EU legislation was proving to be a major barrier to effective remediation on some sites, and 
hence this workshop was convened.   
 
 
Overview EU-directives from a legal point of view with a particular focus 
on the liability Directive, Pascal Mallien, Baker & McKenzie, Belgium 
 
The existing EC Directives impacting contaminated site management are: 
• Integrated Pollution Prevention and Control, IPPC 96/61, of October 10, 1996, OJL 257 
• Strategic environmental impact assessment, SEA, November 14, 1997, OJL 73 
• Landfill, 1999/31 July 16, 1999, OJL 182 
• Groundwater directive, January 1, 1980, OJL 20 
• Environmental liability, April 30, 2004, OJL 143 
• gy Soil Thematic Strate
 Aarhus Convention •

 
IPPC Directive  Article 2 defines pollution as direct or indirect introduction as a result of human 
activity of substances, vibrations, heat or noise in the air, water or land which may be harmful to 
human health or the quality of environment result in damage to material property or interfere or impair 
amenities and other legitimate uses of the environment.  Permitting under IPPC of controlled industrial 
and waste management activities is related to emission limit values or equivalent parameters or 
technical measures.  Emissions are to be controlled to these limits by the Best Available Technique 
BAT).  It is not clear if risk management measures constitute BAT. (

 
SEA Directive is implemented at regional / national levels.  Environmental impact assessment should 

ot be confused with site risk assessment.   n
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Landfill Directive  The definition of waste is broad under the Waste Framework Directive, and this 
broad interpretation has been reinforced by a number of ECJ judgments (Arco Chemie Nederland case 
ECJ C-418/97 and C-419/97; Van de Walle case ECJ case C-1/03).  Importantly waste can be created 
by accidents for example accidental contamination of soil and groundwater.  The absence of specific 
EC legislation on soil generally has the consequence that contaminated soil is regarded as waste, and 
its treatment and use is regulated by the landfill Directive.   This may be avoided in countries which 
have national or regional legislation on soil contamination, and also where there are pressing 
economic advantages to soil/material re-use (Polin-Grant case ECJ C-9/00 and Saetti & Frediani ECJ 

-235-02). 

g 

ve.  This is quite different than the principle “best available techniques not entailing excessive 
osts”. 

.  The interpretation of these 
oncepts must take place within the public law context of the Directive 

a natural resource which may occur directly or indirectly.  There are 

• ions, considering 
ramework Directive) 

rther damage occurs).  Remedial action is required where a damaged environment should 

 could be regarded as accidentally created waste, and so be under the regime of 
e landfill Directive. 

C
 
Groundwater Directive   There appears to be no linkage of the forthcoming Groundwater Daughter 
Directive with the use of zones in aquifers during in situ remediation.  The Directive does not apply 
BAT for groundwater protection and treatment.  Remediation can only be waived in the followin
circumstances , that it is: not technically possible, environmentally damaging or  disproportionately  
Expensi
c
 
Environmental liability Directive is to be implemented by 2007.  The purpose of the Directive is to 
establish a general minimum framework of environmental liability to prevent and remedy 
environmental damage.  The Directive introduces a public law based system of environmental liability 
with regard to the prevention and remedying of environmental damage.  The Directive does not deal 
with ‘civil liability’ as such.  However, the Directive still contains a lot of civil law concepts and 
notions such as liability, fault, negligence, causal link, and defences
c
 
The Directive takes a horizontal approach and applies equally to waste soil and groundwater.  It relates 
to all environmental damage.  Damage is defined as measurable adverse change in a natural resource 
or measurable impairment of 
three broad types of damage:  
• Impacts on biodiversity, in particular protected species and natural habitats  

Impacts on water in particular significant effects on ecological chemical condit
either quantitative status or ecological potential (cf Water F

• Impacts to land causing significant risk for human health. 
Damage to land is linked to effects on particular receptors on biodiversity as a whole.  This concept of 
damage is not linked to a necessity to manage risks according to the different possible uses of the land.  
It requires damage to be remedied by BAT (or the award of financial damages for compensatory 
remediation).  Risk management could conceivably be demonstrated as BAT.  Preventative action is 
required where a risk of damage has been identified and action needs to take place before damage 
occurs (or fu
be restored. 
 
Under the environmental liability Directive, the liable person is the operator of the process that caused 
the damage.  However Member States may identify additional responsible parties in their 
implementations of the Directive.  The environmental liability Directive imposes strict liability where 
there is a failure to comply with permits or licences, otherwise fault-based liability.  The Directive is 
not retrospective, so will not be triggered by damage that will have taken place before May 1st 2007.  
However, the Directive does leave open the possibility for Member States to implement retroactive 
regimes.   Retroactive liability exists in Austria, Belgium - Flanders (only if serious threat); Belgium - 
Brussels region; Czech Republic; UK; Germany; Hungary (only as far back as January 1, 1996); the 
Netherlands (only if serious threat); and Poland.  However, even if retroactive liability under the 
environmental liability Directive is not in force, the recent ECJ ruling on the van der Walle case means 
that soil contamination
th
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Under article 2.6, “Operator means any natural or legal, private or public person who operates or 
controls the occupational activity or, where this is provided for in national legislation, to whom 
decisive economic power over the technical functioning of such an activity has been delegated, 
including the holder of a permit or authorisation for such an activity or the person registering or 
notifying such an activity”.  This broad definition makes it possible to point out several persons as 
‘operator’ for the same occupational activity, although implemented definitions will vary from 

ember Stet to Member State. 

eems possible that the operator may still be required to take preventive action 
 these circumstances. 

 or guarantees will be 
ost appropriate, and from what moment the security or guarantee must exist.   

also gives a freedom of action and choice for Member States with regard to several 

efence” and “state of the art defence” 

ts” 

• 

mediation requirements of the Directive and the 

ons of the 
nvironmental liability Directive in the different Member States as these may vary greatly. 

M
 
A defence against liability is the so-called “permit defence”, e.g. that emissions were in compliance 
with the IPPC Directive.  An operator may also have a defence if he can demonstrate that his pollution 
control measures represented the state of the art.  In addition, an operator “shall not be required to bear 
the cost when he can prove damage was caused by a third party or resulted from compliance with a 
compulsory order or instruction emanating from a public authority”.  This appears to related to 
remedial actions, but it s
in
 
Enforcement of preventive action and remedial action is the responsibility of the “competent 
authority” assigned by Member States.  Member States will be required to establish a system of 
harmonised and mandatory financial securities by industry to deal with financial risks posed by the 
environmental liability Directive.  It is not yet clear which approach to security
m
 
The Directive 
further issues 
• introduction of “permit d
• definition of “operator” 
• definition of “protected species” and “natural habita
• cost allocation in cases of multiple party causation 

determination • of “sufficient interest” and “impairment of a right” which affects requests for action 
by the public 

• determination of the situations where the operators have to inform the CA of all relevant aspects 
of their operation where appropriate with regard to “preventive action”  
the possibility for Member States to maintain or adopt more stringent provisions in relation to the 
prevention and remediation of environmental damage, including the identification of additional 
activities to be subject to the prevention and re
identification of additional responsible parties.  

 
ence from NICOLE’s point of view it needs to follow-up the different implementatiH

e
 
 
Thematic Strategy on Soil  The European Commission’s Sixth Environmental Action Plan (6EAP) 
was published on 24th January 2001.  It reviews seven broad areas: soil, marine environment, air, 
pesticides, urban environment, waste and resources.  In 2002 the EC launched a consultation on 
developing a thematic strategy for soil protection.  The strategy development called on five technical 
working groups, considering: soil erosion; organic matter; biodiversity; monitoring & research; and 
contamination and land management.  NICOLE participated in the latter TWG.  The reports of these 
TWGs were published in 2004 (EUR 21 319 EN/1).  This included a proposal from the monitoring 
TWG for a Directive for the routine monitoring of soils on a grid basis, which has not been taken 
forward as it was not seen as likely to produce data of practical use.  Instead the soil strategy is likely 
to be based on harmonisation of data collection by Member States to ensure that information relevant 
to policy is collected (including soil biodiversity appraisal).  Other developments included the 
elaboration of proposed definition for “contaminated land”, which was land where “dangerous 
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substances” were present which pose a significant risk for a receptor.  Action is then required to lower 
this risk.  Risks should be evaluated with regard to the current and expected use of the land.   Note: the 
judgement of the Van de Walle case by the ECJ (C-1/03, December 7, 2004) has blurred the 

oundaries between soil and waste regulation in the EU. 

ailable, and that the result of the public participation should be taken into 
ccount as far as possible. 

d soil?  
e be applied?  

is risk assessment linked to BAT?  

tion permit exits in the environmental liability 
irective as it is implemented by the Member States. 

Water FD requires that measures in the GWDD must be at least as 
rotective as the former Directive. 

 with a two year transposition period after that.  
he GWDD is therefore somewhat behind schedule.   

 measures have to be implemented in the timescales set out in the Water FD, as illustrated in 
igure 1. 

b
 
Aarhus Convention Requirements for public consultation and openness in the development of policy 
and regulation have been set out by the UN and the Economic Commission for Europe in the Aarhus 
Convention of June 25, 1998.  This sets out in Article 7 that public participation concerning plans, 
programmes and policies related to the environment should be supported by a transparent and fair 
framework.  Consultation should take place over reasonable time-frames with early public 
participation.  The outcome of the public participation has to be taken into account.  Article 8 concerns 
executive regulations and generally applicable legally binding normative instruments.  It requires that 
sufficient time is allowed for effective participation, and that draft rules should be published or 
otherwise made publicly av
a
 
The presentation concluded with three questions: 
• is there a distinction or confusion between waste an
• How might the subsidiarity principl
• 
  
An answer to the first question can be found in the environmental liability Directive, which offers a 
possibility for avoiding confusion between whether contaminated land should be regulated as "waste" 
or "soil".  The second question is a suggestion that issues of managing soil contamination should be 
tailored closely to local needs, which vary nationally and regionally.  The last question could be 
answered by the concern that endpoints for soil treatment should be possible after risk assessment, 
linked to BAT. The possibility of a suitable exemp
D
 
 
Update on Groundwater Daughter Directive, Tony Marsland, Environment 

gency, UK A
 
The Water FD, 2000/60/EC, establishes a framework for community action in the field of water 
policy.  The proposed Groundwater Daughter Directive (GWDD) arises from Article 17 of the Water 
Framework Directive (Water FD).  The existing Groundwater Directive of 1980 (80/68/EEC : 
Protection of groundwater against pollution by certain dangerous substances) is repealed by the 
Water FD in December 2013.  The 
p
 
A Commission proposal to European Parliament and Council was made in September 2003.  The First 
Reading to the European Parliament took place in April 2005, with a Second Reading likely in Spring 
2006.  Political agreement was reached in European Council in June 2005, leading to a Common 
Position text in November 2005 (this has yet to be formally adopted by Council but the text is 
finalised). The draft Directive now awaits the European Parliament’s second reading.  There is 
significant common ground in terms of intent between the Council text and Parliament’s amendments 
to the original proposal from the Commission.  However, the language and detailed approaches differ.  
A Directive will probably emerge over summer 2006,
T
 
The GWDD is a pre-requisite for the overall management of groundwater quality in the Water FD.  
The delay in its agreement compresses the River Basin Management Plan work for groundwater 
quality, as
F
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The Water FD does include default clauses that are intended to guard against delays to the GWDD, 

• reversal shall take place at 75% of quality standards set out in applicable Community 

owever, the latter default clause is very limited in scope. 

dwater quality which essentially specify the 
quirements for the GWDD, as shown in Figure 2.    

which specify that:  
• Member States must produce their own criteria by December 2005 if no Directive is agreed; 

If not, trend 
legislation. 

H
 
The Water FD sets out three objectives for groun
re
 
 

Dec 2004

Dec 2005

Dec 2006

Dec 2007

Dec 2008

Dec 2009

Initial Characterisation

Further Characterisation, 
Derivation of standards 

and Classification systems

Objective Setting and 
derivation of measures

Commence monitoring

June 2005 - Council 
Political Agreement

Parliament 2nd reading ?
Agreed Directive ?

Transposition into domestic 
legislation ?

Draft River Basin Plan 
(public consultation)

Final River Basin 

Evaluation of cost-effective 
measures and impacts

Management Plan (No.1)

Water FD Timeline GWDD Progress

 

igure 1  Water FD Timeline and Progress Towards the GWDD 

hese three objectives are: 

1. 

f, whole 
groundwater bodies.  Groundwater bodies are management units and are normally large. 

2. 

dous substances 
with the requirement to limit the input of all other pollutants to prevent pollution. 

 
F
 
 
T
 

Good status of a groundwater body (GWB), which means that there should be no saline or other 
intrusions; and that groundwater quality must not cause failure of  the Water FD Article 4 
objectives for associated surface waters with no significant diminution of their ecological or 
chemical quality; and that there should be no significant damage to dependent terrestrial 
ecosystems.  In addition concentrations of specified substances should not exceed quality 
standards in other relevant Community legislation, in accordance with Water FD Article 17 (in 
effect the proposed GWDD).  Status is determined for, and describes the condition o

 
Prevent or Limit all inputs of pollutants to prevent pollution of all groundwater.   This objective 
has been the subject of some misunderstandings of terminology.  These have been partly due to 
different existing interpretations of the meaning of prevent and also to which substances this is to 
be applied. Current drafting now uses the expression “aim to prevent” for all hazar
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Implement measures to reverse any significant and sustained upward trend 3. in the 
concentration of any pollutant in order to progressively reduce pollution of groundwater.   

 
 

ARTICLE 7

DRINKING WATER 
PROTECTED AREA 

OBJECTIVES

ARTICLE 17 

GROUNDWATER DAUGHTER 
DIRECTIVE (GWDD)

Proposed link 
in GWDD

GROUNDWATER QUALITY OBJECTIVES

GOOD CHEMICAL STATUS
protect, enhance and restore

including no deterioration in status
(groundwater bodies)

PREVENT OR LIMIT
all inputs of pollutants

to prevent pollution ?
(all groundwater)

REVERSAL OF TRENDS
- significant and sustained upward
to progressively reduce pollution

(all groundwater)

GROUNDWATER QUALITY OBJECTIVES

GOOD CHEMICAL STATUS
protect, enhance and restore

including no deterioration in status
(groundwater bodies)

PREVENT OR LIMIT
all inputs of pollutants

to prevent pollution ?
(all groundwater)

REVERSAL OF TRENDS
- significant and sustained upward
to progressively reduce pollution

(all groundwater)

 

igure 2  Protection of Groundwater Quality Specified by the Water FD. 
 
F
 
 
The Common Position text  has brought the definition of pollution and good chemical status closer 
together by extending the scope of the receptors that are protected by status.  Threshold values set by 
Member States to reflect the protection needs of groundwater bodies would act as triggers for 
investigation of environmental significance, with only nitrates and pesticides set as EU wide 
standards.  All environmentally significant trends must be identified with a guideline starting point of 
75% of threshold values for trend reversal.  The Council text has also clarified the requirements of 
prevent or limit and introduced exemptions to prevent unreasonable remedial requirements arising 
from the Water FD’s extension of control to all inputs of pollutants, compared with the more restricted 
cope of the existing Groundwater Directive (80/68/EEC).   

ounds 
emption suggested in this text are: 

ptional natural causes; 

• sk to 

s
 
 
The debate relating to exemptions is important for land contamination.  The Water FD extends the 
scope of the existing Groundwater Directive (80/68/EEC) to cover all inputs (not just discharges, 
disposals or current activities) and all pollutants (not just List I and List II substances).  The Water FD 
exemptions tend to apply only to status requirements, not to preventing or limiting inputs to 
groundwater.  Consequently, as it was initially drafted, the GWDD could require Member States to 
take prevent or limit measures that were unreasonable, i.e. not technically possible, environmentally 
damaging or disproportionately expensive.  Some progress has been made towards providing gr
for exemption in the current Council text.  The grounds for ex
• unforeseeable accidents and exce
• de minimis inputs of pollutants; 
• authorised artificial recharges and direct discharges; 

inputs that are technically unfeasib le without using measures that would increase overall ri
human health or the environment; 

• be disproportionately expensive to remove or control in the contaminated subsurface. 
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Suggestions for the European Parliament for grounds for exemption include de minimis inputs, inputs 
from septic tanks and artificial recharges, as well as inputs from some diffuse sources, although it is 

 
Gro nitoring 

1. 
f status and detect long term upward 

trends, and must be representative of conditions in the groundwater body as a whole; and  

 (Council text) are triggers for further assessment 
nd must take into account the needs of the receptors noted in the definition of status, whether this be, 

revent or limit measures apply to all sources but 
m because diffuse sources are 

sou t of pollutants and impact assessed 

 Status: does the contamination have an impact on the status receptors? 

llutants so as to prevent pollution 
 Trends: does the contamination cause long term upward trends at strategic monitoring points? 

ollution.  All are treated in the same way.  Both Directives deal with problems in an aggregated way, 

, even if 
dicates that inputs are not significant for Water FD objectives. 

not clear what these might be in detail. 

undwater monitoring will be of increased importance under the Water FD.  The role of mo
can be divided into two categories: 

Strategic monitoring - operational and surveillance monitoring required under WFD Annex V, 
which must give a “coherent and comprehensive” overview o

2. Defensive monitoring to assess impacts from specific sources (e.g. permitted discharges) and to 
assess the effectiveness of prevent or limit measures (e.g. existing “requisite surveillance” under 
80/68/EEC).  This is not specified in detail in the Water FD. 

 
The development of representative monitoring for status assessment will not be straightforward. 
Exceedance of a threshold at a monitoring point does not necessarily imply harm to a receptor due to 
the inherent uncertainties associated with our understanding of groundwater processes.  The 
identification of receptors is clearly important to the evolution of a monitoring strategy. Different 
receptors may have different quality thresholds (standards) beyond which they are subject to harm 
(pollution). The proposed thresholds in the GWDD
a
for example, the use of groundwater for drinking water or the protection of surface ecosystems.  
Current development work on environmental quality criteria indicates that the new Water FD surface 
water quality standards could be very restrictive.    
 
The status, trend reversal and prevent or limit objectives should be regarded as complementary – 
together they provide robust groundwater protection.  However, prevent or limit measures are the first 
line of defence as they seek to prevent pollution by source control.  
 
Diffuse sources pose particular problems.  P
de onstrating cause and effect from diffuse sources is difficult.  However, 
widespread they are more likely to affect status.  Land contamination is a significant potential diffuse 

rce.  Inputs from contaminated land are treated as any other inpu
against the three key Water FD objectives, i.e.: 
•
• Prevent or limit objective  - (aim to) prevent input of hazardous substances to groundwater, and 

limit the input of all other po
•
 
The Water FD and GWDD (Council text) do not prohibit use of monitored natural attenuation 
providing there is no pollution. 
 
The Water FD and GWDD draw no distinction between historic versus new or point vs. diffuse 
p
i.e. the cumulative effect of all point and diffuse sources must be assessed.  It is therefore possible that 
the aggregated effects of contaminated sites may need to be addressed by remedial measures
risk assessment on an individual basis in
 
 
Update on Soil Framework Directive, Joop Vegter, Common Forum 
Secretariat, The Netherlands 
 
The proposed Soil framework Directive is expected early in 2006 for proposal to Council and the 
European Parliament.  The evolution of this Directive began from the 2002 communication on a 
thematic strategy for soil protection, which aimed to integrate soil protection issues being considered 
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in other policy areas.  This and its subsequent iterations identified a number of potential threats to soil: 
erosion, biodiversity loss, decline in organic matter, compaction, soil contamination, soil sealing, 
salinisation and floods and landslides.  All EU institutions welcomed the development of this soil 
thematic strategy, including the European Council, the European Parliament, the Committee of the 
Regions (www.cor.eu.int/) and the EESC- The European Economic and Social Committee 

ww.esc.eu.int/).  They agreed that scientific evidence shows that soil degradation processes 

n Interservice 
orking Group drawn up across the EC and an Advisory Forum drawn up from experts across 

 research, overseen by a technical co-ordination group and secretariat.  

The
pro

• ences in national 

• egradation has negative impacts on other areas also considered of 

• orne 
pact of sediments 

inants in the soil may have an impact on the quality of 
ich are traded freely within the internal market and pose a risk for human health. 

 comprise: 

 n sectoral policies (by Member States) 

, and ensure sustainable use.  It is based on management of soil threats through “working 
nits”, to be defined by the EC as risk areas for erosion, organic matter decline, salinisation, 

(w
continue, and they recognised the need for appropriate EU action to protect soil and promote its 
sustainable use.  The Member States endorsed a framework approach to soil protection in the 
Presidency Conference VITAL SOIL during November 2004. 
 
Consultation on the thematic strategy was undertaken by DG Environment using both a
W
Europe.  These worked together in five technical working groups (TWG): monitoring, erosion, organic 
matter, contamination and
These groups produced their reports and recommendations during the summer of 2004. 
 

 thematic strategy argues that there are a number of arguments to support binding action for soil 
tection at an EU level: 

• Soil is a common resource – it is a non renewable and vital resource of common interest of EU  
Distortion of competition in the internal market may result if there are wide differ
soil protection regimes which would create an unbalanced situation for the fixed costs of 
economic operators   
Impacts to other media - soil d
common interest (e.g. quality of air and water, biodiversity and climate change)  
Transboundary impacts of soil degradation - costs to restore environmental quality may be b
by a Member State different from the country were the soil degraded (e.g. im
washed downstream by rivers) 

• Food safety- uptake by food of contam
products wh

 
The articles of the draft soil Framework Directive (Soil FD)
• objectives of the Framework Directive 
• definitions 

competent a• uthorities (to be defined by Member States) 
• description of “working units” for the different threats 

integration of soil aspects i•
• issues of private ownership, e.g. a duty of care, for owners to (Member States can define further if 

they wish) 
• awareness raising requiring Member States to establish structures,  for improving knowledge 

transfer and consultation. 
 
The objectives of the Soil FD are to establish common principles, prevent threats, preserve soil 
functions
u
compaction, landslides, based on modelling or empirical approaches.  Working Units will be 
elaborated using a national /regional approach for contamination and sealing, as these reflect historic 
spatial planning and patterns of land use.  Much of the Soil FD focuses on issues of contamination and 
sealing. 
 
Contamination will most likely ( it is still a proposal) be defined as the presence of substances posing a 
risk to human health and  the environment, taking into account current and intended use.  A list of 
potentially polluting activities is to be defined by the Commission as a Directive annex.  An inventory 
of contaminated sites to list all contaminated sites is to be established by Member States, which will 
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need to be regularly updated.  Member States are also to elaborate national remediation plans, 
containing targets, means, and prioritisation, which will also need to be regularly revised.  For 
individual sites a status report will be necessary for land where a potentially soil contaminating 
activity takes place or has taken place.  Mechanisms to fund the remediation of orphan sites are to be 
established by Member States, such as funds or taxes for specific sectors and activities.  The Directive 
calls for harmonisation of risk assessment methodologies, which is to be facilitated by the 
Commission and to be established, if necessary, under commitology.  Commitology may be defined as 
a process for adopting measures to implement legislative acts. In this process measures are adopted by 
the Commission, assisted by a committee of experts from the Member States. 
(www.europarl.eu.int/igc1996/fiches/fiche21_en.htm).  The Directive requires regular reporting to the 

C by Member States on their inventories of contaminated sites and remediation plans.  The Soil FD 

monitoring during 
protection policy areas. 

 requires that Member States draw up 
eir own measures to deal with Soil Sealing issues and reports on them to the EC.  It does however 

 States shall provide for e.g. 

E
focuses on existing contamination.  Prevention of contamination is dealt with by the IPPOC Directive.  
The Directive also sets out that the next revision of the IPPC Directive will take into account 
harmonisation of “cessation of activities and return to a satisfactory state” and soil 
activity of IPPC installations between IPPC and soil 
 
Measures on soil sealing are not specified in detail.  The Soil FD
th
require that to ensure a sustainable use of soil, Member
• rehabilitation of brownfield sites  
• providing for space saving constructions,  
• use of construction products that mitigate effects of sealing. 
 

Water FD
Programmes 
of measures

Organic 
Farming

Action Plans

Rural 
Development

Cross 
Compliance

Structural 
Funds

UNCCD
Implementation 

Plans

Natura
2000

Management Plans Nitrates 
Directive

Action Plans

Measures for 
Risk Areas

Water FD
Programmes 
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Action Plans
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le measures for dealing with organic matter decline is risk areas: 
lching 

inter cover / buffer strips 
rganic matter 

 growing fire resilient plant communities 

 
Figure 3  Linkage of EC Initiatives with Soil Protection 
 
 
The Soil FD addresses possib
• conservation based tillage / mu
• use of catch and interim crops / w
• use of organic soil improvers/exogenous o
• incorporation of crop residues 
• adjusting stocking rates 
• regulating controlled burning 

• restricting uncontrolled burning. 
•
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• change of arable to grassland 

• reduce deforestation  
• choice of appropriate crops/crop rotations 
 increase of water table to restore cultivated peat soils. •

 
Most other soil threats are considered by the Soil FD as being addressed by other po
illustrated in Figure 3, but the Directive specifies an inventory of Risk Areas and the ela
programmes, in c

licy areas, 
boration of 

onsultation with the public, that provide environmental targets and systems to 
easure and monitor progress and integrated reporting of these measures for Working Units. 

nfluencing the way in which the industry manages 

lence, which will affect the 
A “Communication towards a thematic 
published by the EC and consulted upon.  
ximum recovery of materials where this 

f the strategy include: 

ocus on reducing of overall impacts related to the 
se of resources rather than using the waste hierarchy for waste management decision making.  There 

t re-use of 
xcavated soil but unexcavated soil is not covered. 

f BAT Reference (BREF) documents are being prepared 
y the EC.  The BREF Waste Treatment also applies to the treatment of contaminated soil. 

he most important feature under the revised Waste FD for many stakeholders, is the fact that waste 
may become secondary material (non-waste) if it meets specific criteria, set on a case by case basis for 

m
 
 
Update on Waste Framework Directive, Geert Cuperus, Tauw, the 
Netherlands 
 

uropean Waste legislation is increasingly iE
(contaminated) soil which is excavated at industrial sites, or indeed which remains in situ. Waste 
legislation is particularly pertinent to NICOLE members because soil, especially contaminated soil, is 
often regulated as a waste.  A specific EC framework for the management of soil has not been 
elaborated, although national frameworks exist in some Member States.  In all countries landfill of 
excavated soils is becoming more expensive. 
 

dous turbuWaste legislation is going through a period of tremen
management of industrial soil for many years to come.  
strategy on the prevention and recycling of waste” has been 
It centres on a “recycling society, organised around the ma
makes environmental and economic sense”.  The main features o
• A renewed emphasis on full implementation of existing legislation 
• simplification and modernisation of existing legislation 
• introduction of life-cycle thinking in waste policy 
• promotion of more ambitious waste prevention policies  
• development of common reference standards for recycling. 
 
Following on from the Waste Thematic Strategy, the Waste Framework Directive (Waste FD) is 
undergoing a major revision.  Revisions include a f
u
will be an obligation for Member States to develop waste prevention programmes, and develop 
economic instruments to further the aims of the Directive (which are those of the thematic strategy).  
The definition of “recovery” and “disposal” is clarified, and there will be an elaboration of criteria to 
show when a treated material can be regarded as no longer a waste.  These revisions affec
e
 
The Waste Thematic Strategy is also linked with IPPC regulation which relates to the environmental 
impacts of industrial activities.  Under IPPC waste management should be carried out using Best 
Available Techniques (BAT), and a range o
b
 
Though the WFD does not provide for targets, Member States are encouraged to develop recycling 
and are obliged to use economic instruments (such as landfill taxes) to attain the objective of the 
Waste FD. The Thematic Strategy adds that when diversion of waste from landfills is not progressing 
quickly enough, landfill bans are envisaged. 
 
T
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specific categories of waste.  Criteria will be developed for compost and recycled aggregates first.  
Criteria must ensure that the secondary material has characteristics comparable to an equivalent virgin 
product.  Waste can only become a secondary material if environmental benefits will result and a 
market exists for the secondary material.   
 
It is important to note that there are no European wide criteria for any secondary material so far. The 

nly criteria that will be developed are those for compost and recycled aggregates, in order to decide if 

t to derive criteria on a 
uropean scale.   

, inert construction and 
emolition waste can be crushed and used as fill and recycled aggregates used in road construction.  

ing of 
roducts.  However, CEN/TC154 does not cover use of soil in dikes and other unbound applications 
.e. where materials are not consolidated as bricks or blocks etc) are covered in CEN/TC227 for 

n “Regulated 
ubstances” is being established which will identify key (environmental) parameters for construction 

g recycled aggregates) and metho pact. 

Table 2  Translating Terms in the Waste FD to Pract al

term 

o
they are a waste or not.  However, some Member States have national frameworks that allow the re-
use of soil.  When comparing soil re-use criteria in these Member States it becomes clear that per type 
of contaminant there is a wide range of values. This may make it difficul
E
 
The management of soil could be affected the revision of the Waste FD which includes opportunities 
that might provide to improve re-use of soil.  Useful lessons can be learned from the recycling of 
aggregates, as there is much experience with this type of secondary material. 
 
More than 100 million tonnes of construction and demolition waste is produced annually across the 
EU.  High recycling rates achievable using source separation.  In addition
d
Recycled aggregates have been used for more than 20 years and the F.I.R. (International Recycling 
Federation) acts as an industry partner advising the EC.  CE marking applies, and the use of recycled 
aggregates is well accepted by regulatory authorities and construction industry.  The EC will develop 
criteria to distinguish between waste and non-waste in the revised Waste FD. 
 
CEN/TC154 is covers the use of aggregates.  Compliance with CEN/TC154 allows “CE” mark
p
(i
construction materials..  CE marking is excluded under CEN/TC227.  A new CEN/TC o
S
products (includin ds to determine their environmental im
 
 

ic  Soil Management on Sites 
 
Waste FD Soil Management Approach 
Prevention: 

- of contamination 
 

- Application of IPPC via BREF’s 
- of waste arising - Application of in-situ technologies 

Re-use Direct re-use of non-contaminated soil  
Recycling Treatment of contaminated soil 
 
 
Soil management at industrial sites is strongly influenced by the overall policy of a company. 

ecisions regarding contaminated soil are influenced by economic factors. They strongly determine if 

ay out for owners of (contaminated) soil, is to strive for proper rules which enable the re-use of 
. Examples of such rules may be found in for instance Germany, Austria and the Netherlands. In 
ese countries Quality Assurance systems have been set up, which guarantee that secondary materials 

meet specific environmental requirements. Upon meeting such requirements, these materials may be 

D
contaminated soil is left in place (applying either containment or in situ technologies) or excavated. 
Once soil is excavated it may be treated on-site (for instance by landfarming) or off-site. Disposal is 
not favoured by the Waste FD and the Thematic Strategy.  Management of soil in situ will also 
become more complex, as solutions to the van der Walle case are not yet available.  
 
One w
it
th
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applied in prescribed uses.  Figure 4 illustrates the main management options 
sites. 
 
 

for soil on contaminated 

Non contami-
nated soil

Contaminated
soil

Re-use
on-site

Re-use
off site

Landfill

Treatment
on site

Treatment
off site

 
Figure 4  Soil Management Scenarios on Contaminated Sites 
 
 
The re-use of aggregates shows that rules for enabling re-use of soils are feasible.  Proper applications 

e 
r soil, there a number of 

urdles to be overcome, such as: 

 taking a role as 
dustrial partner for the EC.  Soil management should be established as a “regular” waste 
anagement approach.  Advice to the EC could also include consideration of criteria for end-of-waste 

ns for 

owadays two fundamental problems arise more and more often: on one hand, environment and 

ter, the production of 

                                                     

need to be defined and re-use criteria must be developed. Finally, it may be possible for soil to ceas
to be a waste. The conditions for this are supplied by the Waste FD. As fo
h
• Demonstrating an established “market” across Europe 
• Accommodating the large degree of variation in soil characteristics upon defining re-use criteria 
• No industrial partner for the EC (in the way that FIR act for aggregates) 
 
NICOLE1 as an open industry network could embrace soil as a waste as an opportunity (albeit 
challenging), and perhaps take “ownership” of re-use of contaminated soil as an issue,
in
m
when management of soil as a waste is established, bearing in mind the Waste FD constrai
criteria: comparable to virgin material, environmental benefit and creating a market.   
 
 
The positive impact of IPPC on building new factories in Italy / Italian 
directives, Alessandro Casula, APAT, Italy 
 
N
natural resources which have to be protected, on the other Society needs solid economic growth for 
future generations. Therefore, environmental issues are becoming of increasing importance in the 
choice of standard process technologies and of products used in production cycles. 
 
The nature of the process, used to transform the raw material, has a particular effect on the 
environment, from the use of energy and water, emissions into the air and wa

 
1 Another key considerations for NICOLE is to determine influence and importance CEN and IPPC 
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waste and, to the internal and external safety of the plants.   European industry is tooling up to deal 

pro nment as a whole.  It seeks to reduce and, if possible, eliminate pollution by 
tee the best 

• m different 

no longer be considered in three 

d cost, and also takes account of 
ational and regional environmental policies.   The differentiation in ELVs according to local 

.  For installations existing in 1999, the final deadline to achieve full compliance with the 
PPC Directive. 

The EC has established a management framework at the European level where many organisations 

 The Information Exchange Forum (IEF)2 as supervisor of the implementation  

                                                     

with growing international competition, while at the same time achieving environmental protection, 
process and product safety, so safeguarding public health and the ecosystem.  The IPPC Directive, 
61/96/EC, is a tool to enforce safeguarding of public health and the ecosystem.. 
 
The IPPC Directive aims to prevent or to reduce emissions to air, water and land, in order to achieve 

tection of the enviro
intervening at the source.  It aims to promote “environmental compatibility” to guaran
management of natural resources.  The Directive proposes to: 

lay down guide-lines using an integrated approach to prevent and reduce pollutants fro
production sectors 

• co-ordinate authorities regulating manufacturing permits granted to industrial plants;  
• co-ordinate control of environmental emissions which will 

different media (water, air and soil) but will be treated holistically. 
Regulation will be enforced at national and regional levels.  In Italy national regulation will be the task 
of the Minister of Environment and the national environment agency APAT, and at a regional level the 
regional authorities and regional environment agencies - ARPA).  
 
The IPPC Directive introduces the concept of standard technology screening, management and 
political evaluation methods for emissions control techniques.  The procedure (negotiation) for IPPC 
permitting starts with a proposal from the individual plants.  IPPC permits are based on Emission 
Limit Values (ELVs), which are set on the basis of: Best Available Techniques (BAT), local 
conditions and Environmental Quality Standards.  BAT encompasses not only the process technology 
but also the planning, management, maintenance, start up and closure of all of the emissions control 
technologies.  BAT takes into account both technical performance an
n
conditions is a very important aspect of IPPC.  In order to achieve overall environmental 
improvement, IPPC takes an integrated approach, considering: all emissions in water, air or land, 
energy use, waste production and treatment and use of raw materials. 
 
BAT is determined for each industrial sector as a result of an exchange of information between the 
Member States, which takes place via a number of technical working groups.  As a result of this  work, 
BAT for each sector are established and a guideline document is published: the BAT Reference 
documents (BREFs). 
 
Issued IPPC permits contain: emission limit values; instructions on the use of raw materials; 
instructions on the use of resources and energy; monitoring requirements; and measures relative to any 
abnormal conditions. After permitting, continuous monitoring activity and periodic reconsideration are 
required. 
 
The IPPC Directive applies to all plants with high pollution potential and includes most industrial 
sectors.  It applies to new installations since 30 October 1999, which was the deadline for 
transposition
Directive is October 2007.  Around 45.000 installations fall under the scope of the I
 

collaborate: 
•
• The European IPPC Bureau of Seville (Spain) which is in charge of developing the research 

activity 

 
2 "The Information Exchange Forum, together with the European Commission, organises the exchange of 
information on Best Available Technique.  It is made up of representatives of EU Member States, industry, 
environmental organisations and the European Commission". 
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• The EU Network for the Improvement and Enforcement of Environmental Law (IMPEL). 

59/2005, following decrees offering 
luded 19 articles and 6 enclosures.  It 

 the issuing, renewal and examination of 
industrial plants. 

irective: 

nstallation’  
 How substantial change in processes is dealt with 

 include having to deal with a large number of 
magna), with 

: 

verall the IPPC Directive has had a positive impact in Italy by overcoming what was fragmented and 
omplex legislation, and so making it easier to obtain a permit.  The implementation work has 

 
e implementation process has lead to an increased commitment to the 

 
The IPPC Directive was adopted on September 1996, and implementation by Member States was due 
by 30 October 1999.  However the implementation process is required more time.  By 2004 the EU 15 
had finally transposed the Directive but with some gaps. 
 
In Italy the IPPC Directive was fully endorsed in 2005 by decree 
partial implementation in 1999 and 2001.  This decree inc
regulates the integrated prevention of pollution, including
integrated environmental permits for new and existing 
 
There are a number of difficulties inherent in the IPPC D
• The use of threshold criteria in the list of IPPC activities 
• Installation boundaries and definition of ‘i
•
• Deriving emission limit values from BAT 
• Measures for returning the site to satisfactory state 
• Permit conditions for accidents, waste minimisation and energy efficiency 
• Monitoring and inspection requirements. 
 

articular problems in implementation for ItalyP
installations (>5, 000 nearly half of which are in two regions: Lombardia and Emilia Ro
many different types of installations.  In addition, a large number of regulatory agencies are involved: 
the national regulator plus 17 regional authorities and 19 provincial authorities.  In addition, there has 
been a lack of phasing-in plans, for most regions, for permits to ensure that all are submitted and 
processed by 31 October 2007. 
 

ractical approaches to supporting IPPC permitting under development in Italy includeP
• Non-binding guidance and a good practice portfolio to support a wide knowledge base and a 

uniform implementation 
• Intensive use of information technology approaches such as e-government tools: information, 

interaction, transaction services (authority to authority, authority to industry) 
• Development of decision support tools (based on multi-criteria decision analysis). 
 
O
c
improved the knowledge and competence of the regulatory involved.  The development of economic 
instruments, voluntary agreements and environmental management systems has broadened
responsibility and action, and th
principles of transparency and public access to information. 
 
 
NICOLE-project on the review of the Soil and Waste legislation, Johan De 
Fraye, MWH, Belgium 
 
An outcome from the NICOLE workshop in Sofia in November 2004 (available on www.nicole.org) 
was that waste and the role of the waste legislation in contaminated land management is a key issue 
affecting members, and has been for a while. The recent European Court of Justice (ECJ) van der 
Walle ruling has created confusion about when contaminated soil is to be considered a waste.  The 

aste FD defines waste as “any substance or object […] which the holder discards or intends or is W
required to discard”.  The ECJ ruling found that the escape of hydrocarbons from a petrol station was 
“involuntary discarding” so that the fuel in the soil is waste, and because the fuel was mixed with the 
soil and groundwater that it contaminated these were waste as well.  Therefore there is an obligation to 
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recover or dispose of them.  It has become clear that a strict interpretation of this judgement at 
Member State level will cause confusion and in many cases lead to legal uncertainty. 
 
Following the Sofia workshop NICOLE launched a task to prepare an overview of a series of countries 

d) soil.  This task was 
Visser, supported by nearly 20 other organisations.  

er the 
ountries shown in Figure 5.  In every country a team of an author and a reviewer, preferably drawn 

country
and the relation to waste. Key issues to be addressed
• What legislation is applicable on 
• When does contaminated soil become waste?  
• What is the impact of this legislation on th
 

on how they have dealt with the relationship between waste and (contaminate
co-ordinated out by Johan de Fraye and Elze-Lia 
Countries for survey were selected here NICOLE SPG members were present and thus cov
c
from NICOLE members, was asked to prepare  pages on the legislation for contaminated soil 

 by the content for these country pages were: 
(contaminated) soil after excavation? 

e re-use of contaminated soil per country/region? 

UK
NL

SE

CZ
DEBE

FR

FI

ES
IT

UK
NL

SE

CZ
DEBE

FR

FI

ES
IT

  
Figure 5  Countries included in the 
NICOLE Waste Legislation Study 

Figure 6  The NICOLE Waste Legislation Report, 
available in full from the NICOL:E Secretariat 
(see p2), summary on www.nicole.org  

 
 
A detailed report, including annexes for each country surveyed has been published (see Figure 6).  
Table 3 provides an overview of the nature of soil specific vs. waste legislation found for each of the 

f what such a strict interpretation means can be seen in the UK. Indeed, it seems that the 

based land management. Unless appropriate exemptions can be obtained, these activities require a site 

Member States surveyed.  The study concluded that a (very) strict interpretation of the definition of 
waste, such as demonstrated by the European Court of Justice, could result in an unworkable situation 
across the EU. In practical terms it comes down to the fact that excavated soil, even from greenfield 
sites, is classified as waste. There is also a fear that regrading of land, installing cover layers and using 
soil from services and foundation excavations to raise site levels can be classified as waste disposal. 
Risk based remedial schemes would become impossible.  
 
An example o
UK government is intent on rolling out their strict views on waste, and believes that other countries are 
not interpreting the law correctly. Some UK Environment Agency officers on the ground are picking 
up on this with strong negative consequences, as the hazard based waste approach collides with risk 
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Waste Management Licence (originally conceived to regulate waste treatment and disposal 
operations).  
 
Where comprehensive legislation exists it is often found to be quite recent, and sometimes still lacking 
in executive regulations (Spain, Walloon Region of Belgium). Where it is inexistant, regulators either 
cover it through waste legislation, or have published guidance as to how to deal with contamination 
(France, Czech Republic).  
 
Four countries or regions have dealt extensively with the relationship between contaminated soil, 

aste and reuse: The Netherlands, Germany, Italy and Flanders (Belgium). Most, if not all other 

ICOLE believes that the legal vacuum that exists in many countries with regard to the potential reuse 
f contaminated soil is to be clarified. In light of the recent ECJ ruling the definition of waste should 

t sustainable 
nd management, reuse and treatment (in situ, on site or off site) of soil should be stimulated contrary 

to straightforward landfilling. 
 
 
Table 3 Waste / Soil Legislation Survey Findings 
 
Country BE FR DE CZ NL UK ES SE IT FI 

w
countries, have adopted a more case-specific approach on reuse. It remains unclear how the ECJ ruling 
will affect this balance, but it is clear that even for those countries that have a sophisticated legal 
system are unsure as to whether their current legal provisions and guidelines will suffice to counter 
this ruling’s effects, as the UK’s enforcement approach illustrates.  
 
N
o
be amended to make an exception for treatable and reusable contaminated soil. To suppor
la

Regio VL BR WA          n 
             

Specific 
legislation on soil             
contamination? 
Specific 
guidelines fo
contaminated soil 

r             

reuse? 
Can contam
soil be left in 
place under 
certain conditions?

inated 

            

Are tax or other 
incentives
provided for 
beneficial re

 

use of 
contaminated soil? 

            

Q
uestions 

Is landfilling of 
treatable 
contaminated soil 
forbidden? 

            

 
 
The EU-directives: Inconsistencies, impacts, gaps & overlaps, - Luciano 
Zaninetta and Susie Wong, Syndial / ENI 

Polimeri 
Europa) and has active sites across Italy, producing chlorine, propylene oxide, dichlorethane, ethylene, 

 
Syndial is a successor company to EniChem (after the transfer of various business units to 
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aromatics, polyethylene, cumene, phenol and nitryl rubber.  Overall Syndial has about 40 active and 
-active sites, amounting to over 4,000 ha.non  

Nat hrined in: 
/689/EEC (hazardous 

waste) and 94/62/EC (packaging waste) 
tional 

interest due to high environmental risk (the list has been updated to about 40) 

 
ional legislation in Italy governing the management of contaminated land is ens

• D. Lgs. 22/97 – implementation of the Directives 91/156/EEC (waste), 91

• L. 426/98 - interventions in the remediation field. The law identified the first 14 sites of na

• DM 471/99 – technical standards for the remediation of contaminated sites. 
 
The typical management sequence for a suspect contaminated site in Italy is shown in Figure 7. 
 
 

Characterisation
Plan

Definitive
Project

Definitive
Project

Verify and carry out
emergency
measures

Demolition
Activities

Remediation
Certification

Site 
Remediation

Preliminary
Project

sequence for a suspect contaminated site in Italy 

mentation of the draft Soil FD to support 

d development and brownfield redevelopment. 

 

 
Figure 7  Typical management 
 
 
Syndial would like to see the following features in the imple
contaminated site management: 
• An effective  definition of contaminated land/site 
• Adoption of a risk based land management (RBLM) approach 
• The possible role of BAT principles in soil remediation 
• Polluter pays principle and how this applies to historic contamination 
• A need for EC-funding mechanisms for the remediation 
 How it deals with competition between greenfiel•

 
There are differences between the draft Soil FD and Italian legislation for contaminated land 
management across several issues: defining a contaminated site, defining potentially contaminated 
sites and management of contaminated land. 
 
Defining a contaminated site  Under the draft Soil FD, a contaminated site is a site with a confirmed 
presence of “dangerous substances” caused by man in such a level that they may pose a significant 
risk to a receptor in such a way that action is needed to manage the risks. The risk is evaluated on a 
site-specific base taking into account current and expected uses of the site.  Under Italian legislation a 
contaminated site is defined on the basis of threshold concentrations of substances.  A contaminated 
ite is a site which presents levels of contamination or chemical alteration, physical or biological, ofs

soil or superficial waters or groundwater in such a level that determines a risk to public health or to the 
natural or artificial environment.  For the present law, a site is considered contaminated when one (or 
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more) of the values of concentration of the contaminants in the soil or subsoil or groundwater or 
superficial waters exceeds the acceptable concentration limits set in this present law. 
 
Defining potentially contaminated sites  Under the draft Soil FD, a potentially contaminated site is a 
ite where an activity is or has been operated that may have caused soil contamination. Under Italian 

anagement of contaminated land  Under the draft Soil FD Risk Based Land Management is 

he threshold concentration driven approach in Italy leads to remediation costs that greatly exceed  
nd value, with high environmental impacts resulting from intensive remediation work, and 

significant costs to industry, erodi e threshold driven approach also 
rives contaminated site management towards “dg ments where 

towards an integration of sustainable soil quality, protection of water and land use management in 
roaches originating 

gineering), 
ased on the identification of common goals:  

ating and optimising environmental, economic and social factors  

ent management. 

nvironmental Technologies in 
urope was a Concerted Action of the European Commission's Environment and Climate Research 
nd Development Programme. The project ran from 1998 to 2002. It’s primary objectives were to 

s
legislation a potentially contaminated site is a site where, due to specific activity past or present, there 
is the possible presence, in the soil or in the subsoil or in the groundwater or in the superficial waters, 
of contaminants at such a level that determines a risk to public health or to the natural or artificial 
environment. 
 
M
promoted to manage historically contaminated sites in an efficient and sustainable way.  Under Italian 
legislation remediation must be to specified threshold concentrations, the acceptable concentration 
limits (CLA). If these limits cannot be reached applying the best available technology, a risk analysis 
must be applied to the residual concentrations. 
 
T
la

ng industrial competitiveness.  Th
and dump” rather than remedial treatd

endpoints may fail threshold criteria.   
 
 

Risk Based Land Management 
 
CLARINET developed the concept of Risk Based Land Management (RBLM) as a step forward 

environmental policy.  The aim of the RBLM is to achieve the integration of app
from different perspectives (for example spatial planning, environmental protection and en
b
• Comparable levels of protection of health and the environment, taking into account local 

characteristics; 
• Optimised use and development of technical and administrative solutions; and 
• Sustainability - evalu
 
The concept applies at different scales – site, regional, national – and covers the whole cycle of risk 
assessment and risk management of contaminated land. It is driven by current and emerging scientific 
knowledge. It links to wider themes, in particular to soil protection, spatial planning, and water 
catchm
 
The concept also applies at a strategic level. However, it has practical application at a site specific 
level: the operational details of treatment, monitoring, aftercare and other risk management techniques 
(containment techniques for instance) can be assessed using the RBLM concept on a site-specific 
basis. 
 
CLARINET, the Contaminated Land Rehabilitation Network For E
E
a
develop technical recommendations for sound decision making on the rehabilitation of contaminated 
sites in Europe and to identify research and development needs, in particular in relation to the recent 
EC Fifth Framework Programme (FW5).  Web link: www.clarinet.at  
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Hence there are major differences between the existing Italian environmental legislation (now in 
revision) and the Soil Thematic Strategy and Soil FD. The impact of these EC developments is likely 
to be positive in Italy.  In particular their adoption of a definition of a contaminated site related to risks 
to receptors, their promotion of the use of site specific risk analysis, BAT and RBLM.   Syndial 
onsiders it important that these desirable features remain in the Soil FD as it is drafted, and that the 
pcoming revision of the Italian legislation takes account of these concepts.  The current Italian 

 land 

er States, in applying the Directive, introduce variations in the remediation 

 

ope lgium and France are today more than 

 close to primary materials such as coal and ore and alongside important natural or man-
made waterways or railways 

ent is based risk on risk assessment.  Risks considered are human 
ediation is required, 

removal, 
storic contamination.  

r

• 

akes into account shared responsibility by 
authorities Research, including studies of metal immobilising substances in soil and 

Walle judgement. 

                                                     

c
u
practice of applying fixed and rigid contamination limits has led to difficulties in contaminated
management.  It is therefore important that the Soil Directive is laid out in such a way that avoids the 

ossibility that the Membp
objectives which could cause substantial differences between countries in remediation costs. 
 
 
The EU-directives: Inconsistencies, impacts, gaps and overlaps – Lucia 
Buvé, UMICORE 

Umicore is a non-ferrous metal producer (mainly zinc, lead, cobalt and precious metals). It began 
rations in the early 19th century.  Its operational plants in Be

100 years old.  These plants were sited based on valid economic decisions on locations in the 19th 
century, for example: 
• Locations

• Encouraged by local authorities, locations in the Kempen area which then was poorly populated 
and seen as having soils of relatively low agricultural value 

However, today these locations tend to exacerbate problems of environmental impacts.  A further 
environmental impact from past activities is from the use waste (slags) as fill material in roads 
construction. 
 
Contaminated site management in the Flanders region of Belgium is regulated by the 
“Bodemsaneringsdecreet”, which came into force at the end of 1995.  This regulates soil and 
groundwater.  It draws a distinction between historic contamination and new contamination.  For 
historic contamination, managem
health risk, ecological risk, and the risk of contamination spreading.  Where rem
approaches used are BATNEEC3-based.  Typical approaches include excavation and 
isolation, neutralisation and immobilisation.  Fault-based liability is applied to hi
For “new” contamination, complete restoration to pre-existing conditions is required, and objective 
(st ict) liability is applied strict liability, i.e. the site owner must deal with contamination problems 
even if they did not cause them.  
Umicore’s response to  the Bodemsaneringsdecreet has included several actions: 

Assessment of the impact of historic contamination on-site and in close residential areas 
• A framework agreement with OVAM and Flemish Ministry of Environment 
• • Research, including studies of metal immobilising substances in soil and immobilisation 

techniques in groundwater (EC LIFE funded) 
• Creation of 50/50 fund for far surroundings that t

immobilisation techniques in groundwater (EC LIFE funded) 
Umicore is committed to spend € 77 million over 15 years in its work contamination problems on-site 
and adjacent residential areas.  Important remedial techniques for Umicore  are pump and treat and in 
situ metal precipitation.  Umicore’s contaminated land management is / will be impacted by the (1) 
Water FD, (2) GWDD and (3) van der 
 
(1)  The Water FD seeks to reduce emissions to surface water in terms of both volume and load.  In 
particular emissions of hazardous substances (such as heavy metals) must be reduced and emissions of 

 
3 Best available technique not entailing excessive cost 
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priority hazardous substances (PHS), including cadmium and mercury should be phased out.  This 
complicates the development of pump and treat based groundwater remediation approaches 
discharging to surface water.   
 
(2)  The GWDD imposes a limited time span for trend reversal.   It sets a minimum requirement in the 
case of existing contamination to at least stop plumes spreading.  It prevents indirect input of PHS.  Its 
requirements are additional to Member States requirements for contaminated land management under 

ational legislation, and appear to be disconnected from soil management needs.  The GWDD does 

e 
onstraints.  The GWDD also eliminates the option of upstream recharge of treated water, and 

t 
otentially could lead to a designation of large volumes of soil and groundwater in situ as “waste”.   

 legislation.  This would result in the diversion of this sludge to landfill, 

so 
s interpretation is based on ECJ case law rulings e.g. Palin Granit and Van de Walle.  ECJ rulings are 

round, demolition 
bble and made ground whether or not it is contaminated, secondary and recycled aggregates, e.g. 

                                                     

n
not recognise historic contamination as a special case.  Remediation of groundwater contamination by 
metals takes a long time, and plumes may continue to expand because of Water FD imposed discharg
c
furthermore may prevent the introduction of treatment agents into aquifers, which would appear to 
prevent the application of in situ remediation techniques such as in situ metal precipitation.   
 
(3)  The van de Walle judgement appears to compound the difficulties faced by Umicore as i
p
 
At present sludge from existing Umicore pump and treat installations is reused in metal production.  
However, this may be prevented if it has to undergo the rigorous testing requirements of the 
orthcoming EC REACHf

which is a limited resource in Flanders and is also discouraged by the Waste Directive. 
 
 
The EU-directives: Inconsistencies, impacts, gaps & overlaps, Ian Heasman,  
Taylor Woodrow 
 
The definition of waste and the regulation of excavated soils as waste cause major problems in 
materials handling for construction in the UK.   
 
“Waste” is defined in Article 1(a) of the Waste FD as “any substance or object … which the holder 
discards or intends or is required to discard”.  No definition of discard is provided in the Waste FD 
it
only indicative and each decision must be made based on all the facts and having regard to the aims of 
the Waste FD.  UK guidance defines all contaminated soil as “waste” via “contaminants that have 
been abandoned or control of them has been lost …” and since “the soil is not discrete from the 
contaminants that too will be waste”4.  In the UK, all contaminated soil on excavation is waste  
regardless of the risk posed to human health and the environment. 
 
All materials generated from demolition and construction site excavations have the potential to be 
classified as waste.  The demolition of the smallest structure can produce waste.  Excavations for 
foundations and services generate approximately 50m3 (75 tonnes) of spoil for every house built.  The 
definition of waste includes materials such as: soil including topsoil and natural g
ru
pulverised fuel ash.  So, bizarrely, a pallet of bricks could be interpreted as either a waste or not a 
waste, especially if they were reclaimed bricks!  Excavated earth is a good site engineering material, 
but it is probably a waste.  Made ground is a good bulk fill material, but it is a waste.  Screening of 
demolition rubble for recycled aggregate is a waste treatment (illustrated in Figure 9).  Activities such 
as constructing a visual screening mound fall under landfill (illustrated in Figure 8). 
 
Soil becomes waste at the point of excavation, if there is intent to treat or dispose of it, or if it is 
contaminated. Soil ceases to be waste at the point it is “fully recovered”.  If waste is being used in 
construction then the state of full recovery is reached it is used in compliance with a Waste FD Permit 

 
4 EA  Guidance on the Application of Waste Management Licensing to Remediation (Version 2.0, January 2001) 

Page 29 



 REPORT OF THE NICOLE WORKSHOP: The Impact of EU Directives on the Management of Contaminated Land 

or an exemption and has been fully and permanently incorporated into the works.  Others argue the 
state of full recovery is reached when the treatment process is complete and the recovered material is 
suitable for use.  Whilst calling contaminated soil waste might appear simply to be a matter of 
labelling, with the waste label comes a raft of legislative requirements and difficulties.  For example, 
all operation will need a Waste FD Permit, which in the UK is a Waste Management Licence.  Site 

aste Management License are a big problem for developers.  In the UK application typically take at 
ast 6 months, which has serious financial consequences from interest payments and capital being tied 

licensing process may 
 warranty 

es especially in 

W
le
up.  A completion certificate is needed prior to surrender of the licence.  The 
cause mortgage-funding restrictions, and prevent developers from being able to provide
cover for environmental risk.  Disclosure as a (former) licensed site will blight of sal
the residential market. 
 
 

 
 
Figure 8  An embankment built for screening purposes 
 

mid 2004, although related to spillage of 

dev
 

 
Three alternatives may be possible to site licences: 
• exemptions (three types are applicable to construction /remediation activities) 
• enforcement positions (i.e. the regulator decides not to prosecute), and  
• the so-called mobile plant licences available in the UK, which apply to temporary processing 

facilities. 
 
Furthermore, the Van De Walle ECJ ruling made 
hydrocarbons from Texaco oil station in Belgium, could mean that all contaminated soils are waste, if 
interpreted strictly.  This would have severe regulatory and financial implications.  The UK 
Government is leading calls for a review of interpretation of Van De Walle within  the EC. 
 
However, overall the UK waste / soil regulatory position has lead to massive uncertainties in 

elopment projects, particularly for brownfield sites. 
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Brownfields redevelopment in the UK is subject to dual regulation under planning and waste 
lation.  This is unnecessary as fundamentality both thregu ese regimes are trying to achieve the same 

here is much confusion in the construction, remediation and regulator communities as to how the 
gulation should work.  The result of which is the vast majority of construction projects are not being 

regulations have been applied where there is ser
environmental gain.  Moreover, the former is haz
be fundamental disagreement between the two approaches. 
 
 

thing: 
1. The aim of the waste regulatory regime is “the protection of human health and the environment 

against harmful effects caused by the collection, transport, treatment, storage and tipping of 
waste” under the Waste FD.  

2. The aim of the planning regime is protection against “substances with potential to cause harm to 
human health, property and the wider environment”5. 

T
re
regulated in this manner and so are probably acting illegally.  There are some cases where the 

ious disruption to construction for questionable 
ard based and the latter risk based, and so there can 

Unused bricks Natural ground materials 

 
Made Ground Screened demolition materials 

 
Figure 8  These are all wastes 
 

                                                      
5 UK Office of the Deputy Prime Minister PPS23 Annex 2 Development of Land Affected by Contamination 
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The UK Government recognises that there are problems with the application of waste regulations to 

rownfields and construction in the UK.  It has set up the Remediation Licensing Task Force (RLTF) 

he HBF planning proposal is a simple one. By using the planning permission as a Waste FD permit, 

he approach suggested has many advantages.  It uses the planning system that has been designed to 

gement and any 
ture ECJ decisions on the definition of waste.  It effectively tackles the issue of blight.  Confusion 

omparing the situation in the UK to the rest of Europe, it is clear that while the rest of Europe works 
nder the same definition of waste and ECJ rulings, other European regulators have not taken the same 

ion 
s it 

 other 

Forum Secretariat, The Netherlands 

Con d soil management policy has been elaborated for over 25 years in some Member States.  
ET, the Ad Hoc Group, 

 EC Framework 

a p

                                                     

b
to suggest solutions to these problems of waste regulation.  Within this RLTF, an industry grouping, 
the Home Builders Federation (HBF) has produced a proposal for using the UK Planning Permission 
as the Waste Framework Directive Permit, so also avoiding dual regulation issues.  In addition the 
Environment Agency has produced (but not published) draft guidance on waste in construction and 
remediation. 
 
T
materials can be handled on construction sites as ‘waste’, and the discharge of planning conditions 
would equate to a WFD permit surrender.  Its introduction would be straightforward with minor 
legislative changes only needed.  The idea has been thoroughly reviewed legally and has been 
endorsed by planning counsel6.  The idea is beginning to gain broad support within the UK 
development and remediation communities. 
 
T
deliver safe and sustainable solutions for the construction industry.  It overcomes a system of 
incompatible dual regulation with little if indeed any additional work for local authorities.  It future-
proofs the UK development process from the effects of the recent Van de Walle jud
fu
and uncertainty will be removed; and the burden on both regulator and regulated will both be reduced. 
 
The HBF proposals will be included amongst a wide range of proposals aimed at accelerating the rate 
of reuse of brownfield land, the “National Brownfield Strategy” which is due for consultation in 
January 2006.  Its recommendations will be made to the government in Spring 2006. 
 
C
u
stance as the UK on this issue.  Findings from the NICOLE research project on waste regulat
confirm that the UK has taken the most robust stance on this issue.  The UK Government believe

ust do this to avoid infraction proceedings.  This begs the question what are the risks tom
member states of infraction proceedings? 
 
 
Impacts of EC soil policy on national contaminated land policies - setting 
the scene. Joop Vegter, Common 
 

taminate
A range of European networks including CARACAS, NICOLE, CLARIN
NATO/CCMS Pilot Studies and the Common Forum, many supported by
Programmes, have supported the development of a substantial amount of consensus across national 
p roaches.  Key common features include: 
• A preference for treatment based remediation techniques as opposed to excavation and removal to 

landfill 
• A common outlook on principles for contaminated site risk assessment  
• The importance of spatial planning as a tool in contaminated land management 
• A preference for a Polluters Pay Principle where possible with public funds being made available 

for “orphan sites” 
• The use of risk based decision making as opposed to using “threshold numbers” in contaminated 

land decision making 

 
6 A special kind of legal advisor 
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These principles have been set out in the Risk Based Land Management (RBLM) concept published 
by CLARINET (available from www.clarinet.at).  The developing EC thematic strategy on soil also 
onsiders contaminated land from the point of view of system oriented resource management.  This 

ow it will be implemented will be the 
rovince of many technical committees. 

ommon principles, prevent threats to soil, preserve 
nable use of soil.  EC Soil Policy also seeks the integration of soil 

ral policies, and to introduce the concept of a duty of care for 
d il FD is based on soil management using Working Units (see 

Framework Directive ibid.). 

aminated land management issues is likely to 

ory of contaminated sites 
 National remediation plan 

also planned (not now, but at next 

ward, it must include two definitions: 

c
strategy has led to a series of measures now planned for 2006: a draft Soil Framework Directive (Soil 
FD), a Communication (document) about the thematic strategy on soil, and an assessment of the 
impact of the planned Soil FD impact.  The draft Soil FD will be forwarded for comment from the 
Council of Ministers, the European Parliament, the Committee of the Regions and the European 
Economic and Social Committee, and the elaboration of h
p
 
The objectives of EC soil policy are to establish c
soil functions, and ensure sustai
aspects across other environmental secto
lan  in private ownership.  The So
previous paper: Update on Soil 
 
The content of the draft Soil FD relating to cont
encompass the following (illustrated in Figure 9). 

f contamination • Definition o
• List of potential polluting activities 
• Invent
•
• Land status report 
• Mechanisms to fund remediation of orphan sites 
• Harmonization of risk assessment methodologies 
• Reporting  

mote soil protection is Modification of IPPC Directive to pro
revision). 
 
The common definition for “contaminated site” is not straightfor
“contamination” and “site”.  Contamination can describe an action: someone / something is 
contaminating, or a site is contaminating the surroundings; or a state: the site has been contaminated; 
or an impact: the contamination means risk for something, or the contamination means that damage 
has occurred.  A site implies one or more of the following: 

onents of a “contaminated site” definition reflect different interests.  These 
terests may not have a common direction, and may be strongly influenced by local, regional and/or 

he Draft Soil FD is based on a series of recommendations provided by the Technical Working 
Groups described previously in Update on Soil Framework Directive ibid.  Not all of the TWG 
suggestions are in the draft Soil FD.  The TWG suggested that contamination issues were linked to 
land use and land users, in that there is a mixture of private and public interest in point source-oriented 
soil protection related to local sources and agriculture, and also contaminated land.  However, for large 

• A common contamination history?  
• The borders of the ancient industrial facility that contaminated the area?  
• The borders of current ownership?  
• The area where a new use is planned (spatial planning unit). 
Some of these comp
in
national factors. 
 
EC environmental policy makes use of the so-called DPSIR analysis, which seeks to understand the 
interlinkage between “drivers” of change (D), “pressures” on the environment (P), the “state” of the 
environment (S), the “impact” of changes in “state” (I), and “responses” to ameliorate undesirable 
“impacts” (R).  Figure 10 sets out a simple analysis of contaminated site management issues in terms 
of the DPSIR model. 
 
T
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scale diffuse pollution, for example carried by water and 
“owners” and hence there is no private interest, and therefore publ
 
 

Common
DEFINITION

Common LIST OF 
POTENTIALLY 
POLLUTING 
ACTIVITIES

Establish an INVENTORY of contaminated sites

Land Status Report

Establish a NATIONAL PLAN FOR REMEDIATION 

air, this is not related to use of the land by its 
ic interest needs stronger policy. 

REPORT

MECHANISM FOR 
« ORPHAN SITES »

 
 
Figure 9  Proposals for Contaminated Land Management in the Draft Soil FD 
 
 

Driving
Forces

Pressures

Responses

Impacts

State

Potential contaminating activities

Emissions to soil

Increased levels

Damages

Risks

of contaminants

 
 
Figure 10  A Simple Analysis of Contaminated Site Management Issues in Terms of the DPSIR 
Model 
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The TWG suggested that for local sources the emphasis should be to prevent additional or increasing 
contamination, and that soil pollution from point sources is not sufficiently addressed in current EU 
policy.  It suggested that environmental liability in the case of pollution should be stronger and that 

oint source safety for potentially soil polluting activities needs to be reviewed – in particular for sites 
m sized enterprises.  

The
“sta ulation should be clarified to reduce uncertainties about possible public incentives 

•  availability of data on soil quality should be created as a report on land 
e Soil 

• ted land policy comprises both soil and groundwater contamination – not elaborated 

• dwater directive gives no solution for large zones of contaminated groundwater. 
 in the EU liability 

Directive. 

eed for policy at an EU level and a Soil FD dealing with contaminated land.  The EC 

on 
managing transboundary impacts.  

.g. via migration via groundwater, but good 
EU intervention.  A major issue is though that “soil” 

ves and regulations arising from other sectors: 

 Contaminated land management and ‘state aid’ 
 Contaminated land and EU funding of regional development 

h in a coherent and 

 

p
that are currently not covered by EU legislation, such as those of small and mediu
The soil strategy will deal with some of these issues, via proposed changes to IPPC to cover soil 
assessment at the start and closure of potentially soil polluting activities. 
 
The TWG made a series of recommendations for contaminated land management: 

 “polluter pays” principle is not always possible for historical contamination; hence the text of the 
te aid” reg

(included in the Soil Strategy). 
A legal basis for the public
status is desirable in case of land use change towards a more sensitive use (included in th
Strategy). 
Contamina
upon in the Soil Strategy.  
The Groun

• Soil should be protected at the same level as other environmental compartments

• There should be an incentive to the harmonisation process for risk assessment (included in the Soil 
Strategy). 

• Formal basis of the RBLM concept –  not elaborated upon in the Soil Strategy. 
 
Given the degree of existing consensus in national approaches to contaminated land policy, one might 

uestion the nq
suggests four broad reasons for an EU policy for soil contamination: to facilitate exchange of 
information and experience between Member States, to avoid distortion of competition within the EU, 
because transboundary impacts take place and to facilitate implementation of EU policies/Directives in 
other sectors. 
 
The Common Forum supports a desire to promote exchange of information and experience between 
Member States, which have common problems, common research needs, and common barriers to 
innovative technologies, and suggests that a Soil FD will give soil related R&D a stronger position in 
EU Framework Programmes.  The Common Forum is more sceptical about benefits arising from 
“avoiding a distortion of competition within EU”; while this may apply to prevention of 
contamination, e.g. via IPPC, it is doubtful for problems posed by historic contaminated land.  
However, competition will be distorted by state aid and funding of orphan sites.  NB NICOLE 

strial sites as a “non competitive issue”.  The Commconsiders the problem of contamination at indu
Forum also does not see a strong argument for a Soil FD for 
Contaminated site problems can cross boundaries, e
relations with neighbours do not necessarily need 
is already regulated by a diverse range of EC Directi
• Contaminated soil and the waste Directive 
• Contaminated land and the groundwater Directive 
 Soil contamination and the liability Directive •
•
•
A “voice” for soil at an EU policy level is important to ensure that soil is dealt wit
appropriate way as a result of developments across these other various environmental policy areas. 
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The Common Forum therefore sees a number of possible advantages of a Soil FD: 
• A stronger position in EU environmental policy and funds for research and regional development 

(“without a directive you are nothing”) 

proposals in the Soil FD 
hould be at the “programme level” rather than at a “micro-management” level.  Uniform quality 

ontaminated 
 social and 

 and respect the 
cological diversity of soils and the socio-economic diversity of soil users. 

Soil FD objectives of preventing threats, preserving soil functions, and ensuring sustainable 

s to fund the remediation of orphan sites do not currently 
Soil FD calls for harmonisation of risk assessment methodologies; 

r  are and have been involved in technical networks to 
d regulations in the Soil FD are already implemented in 

pacts are likely, but depending on national legislation from the revised Waste FD.  The scope of the 

 

ndwater chemical status, 

• Easy transfer of soil issues from other legally binding instruments  
• Unexcavated contaminated soil need no longer be considered a waste  
• Helping to avoid new regulations with negative side effects on contaminated land management 
• Less uncertainty for European citizens. 
 
Overall conclusions are that the Soil FD should be kept “light”.  Contaminated land management 
differs from environmental “anti pollution” policies as it deals with legacies from the past.  It deals 
with finite clean up programs (as opposed to permanent care in other environmental policies).  
Furthermore, spatial planning is currently the driving force in most “clean ups” and contaminated land 
management is at varying stages of completion in the different Member States, hence decision making 
riteria may vary accordingly.  Legally binding aspects and monitoring c

s
targets for chemicals in soil are not only infeasible, but will actually lead to worsening c
land management from an environmental viewpoint, as well as imposing excessive
economic cost.  Harmonization of approaches should proceed on an evolutionary basis
e
 
 
Impacts of EC soil policy on national contaminated land policies - 
Germany, Andreas Bieber, Ministry of Environment, Germany 
 

he draft T
use of soil are in line with national legislation in Germany.  The Directive offers a definition of 
contamination as posing a risk to human health or environment based on current and intended use 
which is similar to the national definition in Germany.  The Soil FD proposes a list of potentially 
polluting activities which is not existing currently in Germany and an inventory of contaminated sites 
which is. 
 
The draft Soil FD’s requirements for regularly revised national remediation plans containing targets, 

r land where a potentially soil contaminating activity takes means and prioritisation, status reports fo
mechanismplace or has taken place,  and 

exist in Germany.  The draft 
Ge many and many other Member States already
support this goal.  Hence most of the planne
legislation and practise in Germany.  New developments that will need to be implemented include the: 
• List of potentially polluting activities 
• National remediation plans 
• Land status report 
• Funding mechanisms for “orphan sites”. 
 
Im
Waste FD (Article 2) is that it shall not cover unexcavated contaminated soil, where it is already 
covered by other Community legislation.  The Waste FD deals with :separation of hazardous wastes 
(Article 11); waste management plans - including historical contaminated waste disposal sites and 
measures for their rehabilitation (Article 15).  The Waste FD does pertain to excavated contaminated
soil (hazardous waste). 
 
The key objective of the Groundwater Daughter Directive is to achieve “good water status” for all 
waters by 2015  (as et out in the Water FD), encompassing relevant: grou
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using  groundwater quality standards  (QS) and threshold values (TV) to be achieved by December 
icides (0.1 µg/l ; Σ 0.5 µg/l).   

tric e, tetrachloroethylene, and conductivity.  “Good status” is achieved if:  

ace waters or to terrestrial ecosystems, 
 the ability of the groundwater body to support human uses has not been significantly impaired by 

 
 human health or the environment.  The role 

f the QS and TV in the GWDD is very similar to the role of the trigger levels in existing German soil 

, Belgium 

rs are inappropriate to soil remediation.  One of the most difficult 

 legislation).  Waste and water regulation 

FD, i.e. a list of potentially contaminating 
ctivities, a public databank for soil quality, status reports and its approaches to defining 

ence overall, the developments in EC policy affecting soil will have an impact on contaminated site 

2008.  Groundwater quality standards apply to nitrate (50 mg/l) and pest
Threshold values apply to: arsenic, cadmium, lead, mercury, ammonium, chloride, sulphate, 

hloroethylen
pollutants concentration is less than the appropriate QS or TV at any monitoring point or if 
concentration exceed QS or TV, investigation confirms that concentrations  
• do not present a significant environmental risk, 
• do not exhibit the effects of saline or other intrusions, 
• do not show damages to surf
•

pollution. 
Hence, exceedance of QS or TV does not automatically result in “bad” status, if an appropriate
investigation shows that there are no significant risks for
o
legislation.  Hence the GWDD is not expected to have a significant impact on the management of 
contaminated land in Germany. 
 
 
Impacts of EC soil policy on national contaminated land policies - Flanders 
(Belgium), Victor Dries, OVAM
 
In Flanders excavated soil is considered a waste, but is regulated under specific soil legislation.  Waste 
legislation does not apply.  In addition, waste dug out (e.g. of landfill) is also dealt with as soil 
remediation.  The soil legislation does not fully implement the Waste FD, for example, items relating 
to the duties of waste holde
regulatory tasks is dealing with circumstances where both waste and soil regulators are involved as 
they “do not speak the same language”. 
 
Environmental liability issues are also dealt with in Flanders under its soil legislation, which also 
covers “new contamination”.  However, under the new IPPC Directive there is a strict remediation 
duty for “new contamination”, hence legislative changes will be required in Flanders to deal with the 
new liability regime created. 
 
Flemish soil legislation also covers groundwater, but is not fully in line with the Water FD.  Problem 
areas are the degree of rigour implied under “aim to prevent” or “limit”.  A major problem is that the 
timeframes for achieving “good status” will be hard to meet, especially as the EC itself is behind 
schedule in its guidance for the WFD.   Once again “water colleagues” do not necessarily see things 
he same way as people involved in soil legislation (or wastet

is predicated on prevention, whereas contaminated site management is all about dealing with a 
problem that has already occurred. 
 
No problems are foreseen with the principles of the Soil 
a
“contamination” and developing remediation strategy historical contamination.  However, the final 
text is not yet available, and the “devil will be in the detail”. 
 
H
management legislation in Flanders.  This appears to be manageable, but uncertainties remain as 
regulations in some cases are yet to reach their final form. 
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Impacts of EC soil policy on national contaminated land policies - Wallonia 
(Belgium), Henri Halen, SPAQuE, Belgium 
 
Wallonia is developing its policies on contaminated land management, but has not finalised them.  
Contaminated land in Wallonia is largely associated with regions formerly containing numerous heavy 
ndustries.i   The decline of this heavy industry has left these regions not only with a large and dispersed 

iden
2,50

asse
 
The
It im
with
• 

• 
ptable risk levels are exceeded.  The treatment of historic sites follows 

 (the government‘s operator in Wallonia) has remediated 28 sites (mostly using 

ations).  A large (and 
urrently, a number of 

ta base, transparent classification of sites) 

                                                     

contaminated land, but also with severe economic and social problems, (e.g. an unemployment rate of 
30% of the active population).  Despite the real re-use potential of those brownfields in Wallonia, 
greenfield site development continues at a fast rate: 1 m2 per second. 
 
Wallonia has partial knowledge of the number and extent of contaminated sites on its territory.  It has 

tified 6,026 contaminated or potentially contaminated sites, of which 3,256 are brownfields and 
0 illegal waste deposits.  253 of these are regarded as seriously contaminated, and 37 of these 

requiring urgent remediation.  Hence the nature and scale of the impacts are unknown on most  
identified sites.  Under the Soil FD these sites would need to be compiled in an inventory and 

ssed. 

 current law on contaminated sites in Wallonia was published in 2004, but never came into force.  
poses stricter liabilities than those envisaged by the Environmental Liability Directive, and agrees 
 the principles of the draft Soil FD.  It integrates both preventive and corrective aspects.   
Preventative aspects  The law includes the concept of “new pollution”.  In this situation there is a 
duty to clean up when soil standards (threshold numbers) are exceeded.  It applies to a number of 
“listed” industries.  Soil investigation is compulsory (at least) when ceasing activities on a site, 
and depending on the sector, before a “certain date” fixed by the government. 
Corrective aspects  The law includes the concept of “historic pollution”. In this situation there is a 
duty to clean up when acce
principles of Risk Based Land Management (RBLM) implying “risk evaluation-risk management” 
principles on the one hand, and a stepwise intervention strategy on the other hand. This will 
consist of a stepwise approach by public authorities which will be addressed to the one who has 
generated the pollution or to the site owner.  In the same time, there will be a public programme 
for the management of “orphan sites”.  In a general way, the law intends to promote a voluntary 
soil cleaning regime through warrantees to support the transfer of sites through “compliance 
certificate”, a de minimis support programme and the development of public-private partnership 
agreements with active industries7. An inventory of all suspect sites will be established and made 
available on a publicly accessible data base.  The site’s data reported will be included in the deeds 
of site transfer. 

 
So far, SPAQuE
containment or excavation and removal) and investigated 313 sites (80 in a detailed way) under public 
funding.  The private sector has supported the remediation of 450 waste deposits (following a 1993 
decree on waste) and 50 filling stations (following a 1999 decree on filling st

 carried out by industry.  Cunknown) number of site investigations have been
barriers to effective contaminated land management in Wallonia means that its reuse of brownfields 
proceeds slowly, while greenfield use is unacceptably high.  These barriers are in close link with the 
lack of legal framework – the law being not yet in force - able to precise: who has to act, when, where, 
and how, and in particular the lack of warranties for new owners against possible future problems of 
contaminated land management.  
 
Wallonia seeks: 
• An unequivocal description of the situation allowing a better perception of the problem 

(inventories, free access da

 
7 Warranties will not be obligatory, i.e. there is no obligation to study / remediate when a land at risk is 
transferred. 
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• Clear obligations for anyone – well –founded and transparent procedures –  
A system allowing warranties for new owners. • 

term inable management of contaminated land based 
n the RBLM concept, exploiting synergies between stakeholders and supporting public participation.  

 the Soil FD. 

ing the sharing of know-how and 
xperience with other Member States.  However, in its final version it is important that the Soil FD 

ing 
rks 

could be 
, a definition of a 

the 

ome key web links for Wallonia:  http://www.decretsols.be

These desires are all in line with the draft Soil FD.  Wallonia seeks a holistic strategy based on : a long 
 vision, and recognition of key elements for susta

o
This should be supported by detailed guidance on the time frame to act, the risk management decision-
making process and the choice of technical solutions.  Three steps are seen as being necessary to 
achieve this desirable state of affairs. 
• Step 1:  A law on contaminated site management (revision of the law of April 1st 2004) followed 

by an enforcement decree 
• Step 2:  Enforcement, which includes activities such as communication. Provision of appropriate 

means including structures and human resources, and the exploitation of any possible synergies 
• Step 3:  Elaboration of a strategic plan for the management of contaminated sites in Wallonia in 

accordance with the requirements of
 
Hence, in Wallonia the Soil FD is not expected to lead to significant changes in the law, and its 
nfluence is likely to be rather positive, in particular in supporti

e
allows differences in the way to meet the Soil FD’s objectives. Among others, decision mak
processes can reflect cultural aspects, and  may traduce differences in existing legislative framewo
(e.g. for spatial planning, waste management, exploitation permits). The work of the Soil FD 
well supported by common technical references such as: toxicological end points
serious risk, and a common tool box for risk analysis.  An open issue is the potential impact of 
proposed “Land status Report” option.  
 
S ,  http://environnement.wallonie.be, 
http://www.assainissementsoutenablespaque.be.  
 
 
Current and future developments of ETC/TE: EEA project: Towards an 

n

t of areas under risk for soil 
tool to identify, assess and map the areas under risk or 

A assessment 

ent  

imp tion activities has relevance at the European level.” 
 

EEA European-wide assessment of problem areas under risk for soil 
o tamination, Francesca Quercia, Agenzia per la Protezione c

dell’Ambiente ed i Servizi Tecnici (APAT), Italy and Anna Rita Gentile,  
European Environment Agency (EEA) 
 

he EEA-ETC/TE8 project: “Towards an EEA Europe-wide assessmenT
contamination” aims to develop an effective 
potential problem areas for soil contamination in Europe in order to provide inputs to EE
activities and support policy development.  Its expected outcomes are:  
•  assessm a EEA proposed method for identification and preliminary
• a map and related assessment focussing on potential problem areas for soil contamination. 
 

, have been defined in the project as “Areas Problem areas, i.e. areas under risk for soil contamination
where soil contamination is considered to pose significant risks to human health and/or ecosystems 
with impacts beyond the local environment and where the assessment and reporting of pressures, state, 

acts and remedia

In 2004 the following tasks were carried out: 
                                                      
8 The European Topic Centres (ETCs) are international consortia of organisations operating in EEA member 
countries which support the European Environment Agency in developing its work programme. The ETC on 

ges, 
atial analysis. 

Terrestrial Environment (ETC/TE), in particular, is assisting the EEA in the fields of soil, land use chan
coastal environment and sp
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• Comparison of Preliminary Risk Assessment methods used in Europe and overseas 

ntial 
problem areas. 

isk assessment and the 
arameter harmonization process, and data available at the EU level, such as the 

and then 
 

 

• Identification of indicators and parameters used by each method.  
• Development of a database.  Parameters ‘harmonization’ 
• Selection of main indicators and parameters needed for PRA.MS9 risk evaluation on the basis of 

‘harmonized parameters’ and GIS data availability on contaminated sites at an EU level. 
• Formulation of the project (PRA.MS I) methodology 
• Application of the methodology to selected sites in Europe and development of maps of pote

 
The PRA.MS I methodology, or Preliminary Risk Assessment Model for the identification of problem 
areas for Soil contamination in Europe, is the proposed risk scoring system suitable for the 
classification and assessment of individual sites. The system includes 2 Tiers that are applied to data 
of different detail.  Its objectives are to: identify, classify and assess problem areas (of EU concern).  It 
is based on the review and analysis of existing methodologies for preliminary r
p
BRGM/DECHMINUE10 and EPER11 databases and available European spatial information data. 
 
PRA.MS I employs a tiered approach.  Sites are classified on the basis of size (Tier 0) 
assessed on the basis of available information.  Sites for which good data are not available are
subjected to a “Tier 1” risk analysis to define problem areas.  Sites for which better information is 
available are subjected to a “Tier 2” risk analysis to define problem areas.  Should subsequent
information be available, problem areas based on a “Tier 1” analysis can undergo subsequent “Tier 2” 
risk analysis.  Analysis is based on a risk scoring approach shown in Figure11. 
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S-P-R Indicators (scores)

SourceSource PathwayPathway ReceptorReceptor

Parameters (values)
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Human Health riskHuman Health risk

Source PathwayPathway ReceptorReceptor
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eas (PA)Surface Water (SW), Protected Ar

Ecological riskEcological risk
 

 

 

• INUE and 

                                                   

Figure 11  PRA.MS I  Risk Scoring Approach 
 

In 2004 the PRA.MS I model to was applied to selected industrial and mining sites:  
Tier 0 assessment: pre- selection of sites from relevant databases (BRGM/DECHM
EPER)  

   
 Preliminary Risk Assessment Model for the identification (and assessment) of problem areas for Soil 

contamination in Europe” 
9

10 Database on mining waste developed by BRGM for DG Environment 
11 European Pollution and Emission Register, available on line at: http://eper.eea.eu.int/  
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o BRGM/DECHMINUE: selection of sites with data for chemical characterisation of 
stored wastes (236 sites over 9 European countries) 

o EPER: selection of sites on the basis of source data availability (7881 sites) 
• Tier 1 assessment was carried out for the EPER listed sites, focusing on assessment of human 

hea

d experts at a Workshop held in Espoo, Finland, in September 2004.  They 

 impacted receptors) and multiple 

4. S and spatial assessment capabilities;  

e procedures in an 
formation system. 

 
 to support 

surrogate” information may support the 
selection.  

 of this initial step are summarised in Table 4. 

The
pro wing indicators: 

• 
• 
• 
 

his  will be implemented into a PRA.MS II model.  This upgrade will develop 
e PRA.MS I version as follows.   
 PRA.MS I is an exposure and risk ranking model for making a preliminary identification and 

estimate of potential impacts where this information is not specifically provided. PRA.MS I may 
then be used on sites (e.g. EPER sites) where this information is not available.   

• PRA.MS II is meant to be a classification system relying on dedicated information provided by 
countries on Problem Areas selected upon a pre-screening process. Information on detected and 
potential impacts is (generally) gathered directly from countries. The project team have concluded 
that the pilot phase results have shown the feasibility of the PRA.MS II project and data 
collection, provided that questions are limited and clear and that complexity in making data 
requests is avoided. 

 
 

lth risks and evaluation of dominant exposure routes, and correlating human health risks with 
IPPC classes of industrial facilities 

• Tier 2 assessment was carried out for the BRGM/DECHMINUE listed mining sites, including 
assessment of human health risks, assessment of uncertainties and mapping of results. 

Initial findings are summarised in Figure 12. 
 
A database of existing methodologies for preliminary risk assessment was compiled in Microsoft 
Access.  The PRA.MS I model was also developed in Microsoft Access.  2004 work and findings were 
scrutinised by invite
provided a number of suggestions for methodology and data revision, including: 
1. Collect data from countries: problem areas (also referred to as  “megasites”) to be selected on 
the basis of agreed pre-screening criteria; 
2. Include assessment of multiple risks (multiple potentially
sources within the problem area;  
3. Add relevant receptors (food safety, sediments) in the exposure model; 

Add GI
5. Focus on classification rather than on risk prioritisation of problem areas; 
6. Automate the methodology, where feasible and relevant, and integrate th
in
 
In 2005 a pilot data request was sent to select European Countries.  The pre-screening step was agreed
with experts in the “Pilot” European Countries.  Two sets of criteria are proposed in order
the selection of: 
• areas where knowledge on impact extent is available and  
• areas where this knowledge is not sufficient and “

An on-line questionnaire has been developed for the collection of relevant data on areas which passed 
the pre-screening step.  The findings
 

 EEA-ETC/TE project team suggests that the data collected in the 2005 pilot phase can be 
cessed in order to perform a classification of Problem Areas according to the follo

• Source complexity (number of sites/ownerships, categories of activities/contaminants); 
Size (source size, Problem Area size); 
Receptor complexity (number/types of receptors impacted/threatened within the Problem Area); 
Management progress (not covered in the Pilot Study) 

 classification systemT
th
•
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Figure 12  2004 Findings from PRA.MS I Project 
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Table 4  2005 PRA.MS Initial Findings for Pilot Countries 
 

Pilot Country 
Problem Areas 
where pre-
screening applied 

 Problem Areas 
passing pre-screening 

Problem Areas loaded in 
the online questionnaire 

Italy 50 26 1 

Finland 6 1 1 

Austria 11 1 1 

Sweden   1 

Belgium- 
Flanders 2 2 1 

Russian 
Federation   1 

Total 69 30 6 

 
 
The next steps in the project are to extend the collection of Problem Area data to other countries.  This 
may be achieved by establishing a formal EIONET12 dataflow (to be discussed and with the EIONET). 
A dedicated EIONET meeting is scheduled by next week at EEA premises in Copenhagen.  This 
would require agreement about data availability and assessment/classification options.  A revised 
PRAMS II model will be developed in the 2006 ETCTE work plan. 
 
 
Results NICOLE project on Monitored Natural Attenuation; is MNA still 
possible now that we have the Groundwater Directive, Hans Slenders, 
TNO, The Netherlands 
 
In 2000 NICOLE set up a data sharing programme for industrial sites to investigate the possibilities 
for monitored natural attenuation (MNA). Over four years eight industrial partners (BP, Chevron-
Texaco, Dow Benelux, ENI group, ExxonMobil, Ford Werke AG, Port of Rotterdam, Shell, Solvay, 
Total) have made investigations as part of this demonstration project. Summary site reports were 
reviewed by twelve independent reviewers.  Each reviewer reviewed two sites; each site was reviewed 
three times. 
 
The eight cases investigated are representative for European industry. Most cases were complex, with 
layered hydrology and multiple contaminants and/or phases present. The outcomes of the site 
assessments were not known beforehand, but all sites (in consultation with the authorities) were 
looking to fit MNA into a risk based site approach, either as a stand alone option or a cost-effective 
addition to active source measures.  
 
Most reviewers recognized the occurrence of natural attenuation (NA), but at times felt uncertain 
(25%), indicating a need for more information than that offered in the summary reports. (The original 

                                                      
12 EIONET is co-ordinated by the EEA and covers a broad range of environmental issues.  It aims to improve 
capacity building in Member States and improve data flows related to reporting obligations.  
More than 300 national institutions in 31 countries participate in EIONET.  :Members are nominated by 
countries and its components are National Focal Points, European Topic Centres and National Reference Centres 
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site reports were summarized to aid reviewing. It was unrealistic to expect reviewers to review all the 
underlying reports and data). 
 
MNA as a management tool was not always accepted by the reviewers. In some cases the plume is 
growing despite degradation. Often the flux out of the source zone into the plume is significantly 
larger than the degradation and other NA processes, and MNA can only be applied in combination 
with active measures. In some cases the legal framework of the reviewers’ country is not yet adapted 
to risk-based approaches, so acceptance of MNA is difficult. 
 
Independent reviewers with a university or regulatory background were chosen. This led to critical 
reviews, as both groups wanted to challenge the conclusions on a data level beyond the summary 
reports. The influence of their legislative background was noticeable. Reviewers were positive about 
the summarized reports, and although wanting more data, 75% were very happy with the systematic 
“lines of evidence” approach.  The lines were a documented loss of contaminants or receding plume, 
documented NA conditions and documented microbiological activity. The approach was accepted by 
authorities and scientists 
 
There is little doubt that NA occurs at all sites, but uncertainty is caused by a lack of data. For the 
question “is MNA protective?” 38% of reviewers wanted more information to be able to give an 
answer. In 29% of cases MNA was not sufficiently protective because the plume was growing. In 
these cases further measures combined with MNA are foreseen. 
 
Reviewers felt they needed more information (e.g. soil profile, chemistry and a conceptual model of 
plume processes and behaviour) to be able to judge applicability of MNA. At times the data need was 
more scientific than everyday remediation demands, where 100% proof and certainty is unrealistic. 
The evaluation made clear that with summary data the suitability of MNA can be estimated. The 
extent of site specific information needed depends upon how clear it is that MNA occurs and the risk 
involved for receptors. A structured argument, a conceptual model and a comprehensive data set is 
always necessary to approve MNA, removing doubts of authorities and site owners. 
 
Soil remediation experience has made clear we cannot achieve complete removal of subsurface 
contaminants in a few decades. Total removal in most cases is impossible and the costs are not in line 
with the benefits and risks. In this light, MNA is a cost-effective option that obtains satisfactory 
results. It is rarely a stand alone option, but as part of a risk based management plan for soil and 
groundwater pollution MNA should be included in groundwater and soil policies at EU and national 
level. 
 
A summary of the MNA report has been posted on www.nicole.org in English and in German.  The 
full report is available direct from the NICOLE Secretariat (see page 2).  The full report includes: 
• An overview of technical procedures (lines of evidence) 
• The NICOLE  procedure used for the field sites 
• An overview of legislation on MNA in EU-countries 
• Suggestions on  

o
o How to agree upon performance criteria 

 How to justify your remedial objective 

• Monitoring 
•  site reports (app) An evaluation per field site and field
 A literature and web-site overview. •
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3  Discussion Session 
 
Three syndicate groups were convened to discuss the EC policy and regulatory developments raised at 
the workshop.  The syndicate groups focused on three specific developments 
• The Groundwater Directive (coordinated by Wouter Gevaerts, Arcadis Gedas NV, Belgium) 
• The Soil Framework Directive (coordinated by Elze-Lia Visser, NICOLE Service Providers 

Subgroup, the Netherlands)) 
• The Waste Framework Directive (coordinated by Johan De Fraye, MWH, Belgium) 
Each discussion aimed to identify key points of interest for NICOLE and suggest points for further 
NICOLE action. 
 
 
3.1  The Groundwater Directive 
 
Terms used in the GWDD have caused confusion.  For example, the term “prevent”, applied to some 
substances, has an English language meaning that conveys “stop completely”; whereas the intent of 
the GWDD would appear to be not so strict.  The “Council text” version of the GWDD has clarified 
some of the terminology.  The aim of the GWDD is now based on “aim to prevent”, described as the 
“use of best endeavours to stop an input”. 
 
NICOLE members will therefore need to be able to prove that they “aim to prevent”, the consequent 
open question is “how this can be shown”.  Demonstrating best endeavours appears to be related to 
following accepted good practice taking into account spatial (land use) issues, and the assessment of 
the impact of inputs to groundwater. 
 
The current Groundwater Directive is different to the GWDD which will supersede it, but there are 
also many similarities to the existing regime.  The GWDD applies closer definitions to receptors and 
substances.  Scale is an important issue for groundwater management issues.  Scale applies both to the 
inputs – which are likely to occur over large areas, and also to receptors, particularly in terms of 
ecological risks.  A better understanding of scale effects on impact assessment is needed.  It was 
suggested that arguments about the assessment and mitigation of impacts should take account of the 
social and economic impacts of both the impact and any remedy.  
 
 
3.2  The Soil Framework Directive 
 
The Soil FD content is as yet only available as a preliminary draft which is currently being revised 
following consultation.  Discussions focused on the likely content of the revised version and its 
implication for NICOLE members.  At this point in time the uncertainties surrounding the Soil FD are 
what its exact drafting will be and how this will be interpreted and implemented in Member States.   
The syndicate group felt the Soil FD was a necessary development to ensure that soil has its own 
“policy” niche in the EC and is not affected in an uncoordinated way by developments in the 
regulation of other environmental issues.   A key interest for NICOLE is that the Soil FD should be 
based on the concepts of Risk Based Land Management.  NICOLE should also ensure that the 
development of the GWDD and Waste FD are also informed by RBLM. 
 
It is also important for NICOLE Members that the terminology used in the drafting is clearly 
explained, and that it is consistent with the terms used in RBLM and also by other Directives affecting 
soil and land management. 
 
NICOLE should participate as fully as possible in the work of the Soil FD development – it is already 
represented.  NICOLE can then monitor developments for its members and keep them informed and 
up to date both in terms of drafting of the Directive and its supporting guidance.  It is important that 
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this drafting work is based on technical rather than political considerations.  It would be most effective 
if NICOLE can co-ordinate its efforts with other networks and organisations such as the Common 
Forum, CEFIC, Eurometaux and Eurofer. 
 
A key contribution NICOLE could provide is an assessment of the impacts on industry of the Soil FD 
proposals. 
 
The existing proposal that a Soil Directive would include a definition of “Contaminated Land” raises 
two problems depending on what Member States do when implementing the Directive: 
• If a Member State keeps its own national legal definition, then environmental regulators will need 

to operate a two tier system, one to enforce their national law and the second for reporting against 
a European standard definition. 

• If a Member State adopts the European definition and scraps their own, this change could 
destabilise an already unstable market in brownfield regeneration by causing a major change in the 
enforcement position. 

 
Concerns were raised about the use of “soil” as a term.  Soil is generally perceived to be the surface 
layer of land from which plants derive their sustenance, hence terms like remediate, restore or protect 
are perceived as conveying something about the biological function of a soil.  This concept may not be 
relevant for many brownfield sites, for example where the surface layer is in fact “made ground” 
consisting of fill materials and rubble, and/or where the use of the site does not permit a biologically 
functioning soil, e.g. where a building is to be erected.  In this case “soil” is the surface layer, but not a 
surface layer that needs any particular kind of biological function.  Using language that reinforces a 
perception that all soil should be restored to biological functionality may cause unrealistic 
expectations among decision-makers who may not have the detailed knowledge to recognise the 
importance of the differences in site use for soil requirements. 
 
 
3.3   The Waste Framework Directive 
 
The waste syndicate group concluded that how waste is defined, and how this definition relates to soil, 
is a key issue for NICOLE members.  This definition ought to be related to risk rather than threshold 
concentrations, and a consistent interpretation should be supported across the EU Member States.  
Related issues are what regulatory regime is appropriate for unexcavated soil, and how excavated soil 
can be regulated and/or managed to be regarded as a secondary product rather than a waste. 
 
It is also important to NICOLE members that the re-use of soil is supported by an appropriate 
regulatory regime at EU, national and local levels.  In particular, there needs to be a rapid, transparent 
and effective regulatory framework to support the “transition” of excavated soils as wastes to usable 
secondary resources within a contaminated land management context.  This should be supported by 
appropriate quality control protocols and standards and rules for the use of secondary resources from 
contaminated land management.  One might envisage a range of applications dependent on the 
“grade” of the recovered material.  These would need to be defined in the context of “markets” in the 
way the term “market” is used in the Waste FD.  A starting point might be to consider the soil re-use 
criteria already developed by a number of Member States.  In a contaminated land context, it is 
particularly important that whatever framework is developed is capable of being applied quickly on 
individual sites if waste minimisation and recovery are to be achieved, as site remediation projects are 
necessarily of limited duration. 
 
The presentations made at the workshop seemed to indicate that a system based on threshold quality 
criteria was a possible way forward in encouraging re-use within the scope of the Waste FD.  
However, such a quality standard for recycled material will necessarily be conservative as it has to be 
fit for a wide range of uses, potentially any use.  A risk based approach where a quality control 
protocol is used to demonstrate that a treated soil is fit for purpose would be preferred by many 
NICOLE members as this would maximise the volume of reuse of materials possible. 
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3.4  General Comments from Participants 
 
This meeting raised a lot of discussion, and many found the issues complex.  A number of concerns 
were raised.  Therefore, participants were invited to write in with more measured comments after the 
meeting.  A number of meeting participants were kind enough to send in comments on the meeting 
during December 2005.  These comments are reproduced in Annex 2.  Key points from these 
comments are as follows.  Many of the comments were quite detailed, and are worth reading in their 
entirety, in particular a brief assessment of the land contamination aspects of the Water FD. 
 
• It is clear that there is a degree of parallel working in the various Directives presented at the 

workshop.  Terminology used in Directives has a critical bearing on their implementation, yet is 
often overlooked as a point of detail.  However, the way terms are defined can have a controlling 
influence on how Directives are implemented by Member States.  As several Directives are still in 
various stages of preparation, e.g. GWDD, Waste FD and Soil FD perhaps there is an opportunity 
to stimulate a greater consistency in the use of terminology.  NICOLE would play a useful role by 
encouraging this. 

• More than one delegate suggested that it would be a useful project for NICOLE to compare and 
contrast different definitions and interpretations under the various Directives.  This would not only 
facilitate their interpretation by NICOLE Members, but might also be a means of encouraging the 
Commission to adopt more consistent drafting.  A suggestion was made for a paper discussing: 
“what do all of these directives mean for contaminated land?” 

• On the specific issue of land contamination further dialogue between NICOLE and the CIS 
Working Group C might allay many of the fears expressed at the workshop by a better 
understanding of how the Water FD for takes account of factors such as technical feasibility, costs 
etc..   Land contamination can be dealt with in the risk-based manner that is prevalent in many 
Member States existing legislation.  Land contamination is a subset of a more general case where 
the polluter pays principle breaks down because of the transfer of costs and benefits between 
generations.  

• Some inputs to groundwater are functional, such as use of antifreeze material in hydrocarbon 
exploration, or use of inhibitors against calcite scaling in geothermal applications, or use of 
sewage sludge as fertilizer on energy crop field, or injection of chemical oxidants as part of a 
remedial treatment on contaminated sites. 

• A delegate from Hungary questioned whether making a distinction between “historic” and “new” 
contamination is truly possible, and dates to do this might vary from Member State to Member 
State.  He also questioned whether the data proposed to be collected under the Soil FD would be 
useful. 

• It is a false hope to think that excavated soil can escape being caught in the EU definition of 
“waste”.  The best option is to provide a route where excavated soil can be re-used as a secondary 
resource, under appropriate quality criteria.  A detailed “road-map” was proposed for how this 
might be achieved.  However, the EU is to proceed with the development of re-use criteria for 
compost and aggregates.  If these are not risk based, it is hard to see how risk based soil re-use 
criteria will be possible. 

• One of the lawyers taking part in the workshop expressed surprise at the stringent definitions of 
“waste” apparently applied in contaminated land management in the UK, which appear to be 
inconsistent with interpretations by other Member States, and suggested a mechanism whereby 
these definitions could be legally tested in the ECJ. 
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4  Concluding Remarks 
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upport a more consistent use of terms and principles, and to demonstrate the advantages of risk-based 
ecision making processes. 

 
These conclusions have been drawn from the concluding session of the workshop and from comments 
invited from NICOLE Steering Group members, the meeting organisers and speakers in the weeks 
following the workshop, and also from comments kindly sent in by a number of delegates after the 
workshop.   
 
A degree of parallel working on the Waste and Soil Framework Directives, the Envi
L
presentations, and also with the drafting of guidance for the Water Framework Directive.  This is 

aps not surprising; given that each initiative has its own timescale, complexities and terminology.  
ever, even small differences in approach and terminology can have major consequences for both 

regulated community and those involved in the implementation of Directives in Member States.  
ever, the simultaneous drafting / revision of several Directives and their guidance also offers an 

aralleled opportunity for the adoption of a more consistent approach.  This meeting called for 

terms and over-arching guiding principles.   
 

as felt that a risk based approach to environmental decision-making has a lot to offer in terms of 
ritising environmental problems, ensuring the effective use of limited economic resources, and 

uring that consequential effects of actions required by regulation are not excessive in terms of their 
er environmental, economic and social impacts.  Risk based environm

seen as an optimal approach in the context of sustainable development. 

ional approaches to contaminated land management are generally based on risk based decision 
ing related to the end-use of land.  Delegates were reassured that the Water Framework Directive 

 Groundwater Daughter Directive are consistent with both risk based decision making and modern 
 management techniques for land and water resources such as monitored natural attenuation.  Risk 

explicitly it will be expressed in the drafting of the Soil Framework Directive.  The Environmental 
Liability directive supports a risk based approach to dealing with historic contamination problems, 

ever like the (revised) IPPC Directive, new contamination will require measures to restore initial 
ditions before contaminating activities started.   

Excavated soil is always likely to be regulated in the EU as a “waste”.  The revised Waste Framework 
ective does not appear to be related to risk based decision making.  Detailed guidance to support 
lating the “transition” of a recovered waste material to a “secondary” product is to be developed 

as aggregates are also a by-product of site management in some cases.  It is important that NICOLE 
de onstrates the advantage of taking a risk based approach to the use of secondary products, and 

sequently promotes the idea of developing similar guidance for the re-use of excavated soil 
erials.  If aggregates and compost re-use is not regulated on the basis of a risk-based approach, it is 
ly that it would be on the basis of generic threshold quality criteria, and a similar criterion driven 
roach would be adopted in guidance for subsequent materials including recovered soil. 

NICOLE members already participate in working groups for a number of Directive developments, 
uding the Soil Framework Directive, the Groundwater Daughter Directive, the Waste Framework 
ective and the Water Framework Directive guidance.  NICOLE will carefully consider how it can 
elop this platform, in cooperation with other netw

s
d
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Annex 2  Com  from Participants 
 
A  of m were nd in comments on the mee uring 
D ber 2005 ed ver
1 szló Ádá UKI Kht. Hungary 
2 ert Cupe the Netherlands
3 allien, Baker & McKenzie, B
4 ent Agency, 
5.
 
 
1 dám  Hungary
 
I have three comments related to different t anagement. 
 
1 lica revention 
 
During the wor question of th  Directive session referred to the
mea r t sion of the di measures it is necess
definite difference between closed system  applications. During the op
closed system the pollution of the subsurface elements is not permitted, but the operation of the system 
m ntia he subsurface trol station). At the same 
somebody operates an open system the pollution of the subsurface elements are perm  the 
c tent auth  use of antifreez carbon exploration, or use o
against calcite scaling in geothermal applications, or use of sewage sludge as fertilizer on rop 
field, or injection of chemical oxidants aga tes. 
When we talk about ention concernin ite clear that there is no room
p  operator has to ensure the competent authority that his system is closed, and
it carefully. During the operation of an  of a specific place
specific compo ut pr essary to stop the s
l  volum rbid the use of ot s as pollutants. 
 

stori ew contaminatio

s I could understand the concept of historical contamination isn’t known in the relevant EU 
legislation in force. But I am afraid that this concept is not so useful or lucky for us. It is more or less 
useful to define the liable party, but it is not always possible with it alone, furthermore the exact date 
which would be the border-line between the new and historical differs from country to country. 
So we should concentrate on two kinds of approach regarding the necessary remediation strategy. In 
first case when the liable party is clearly define, because he is the causing of the contamination, and he 
is able to perform the remediation, so he has to perform the remediation in duty bound, then the full 
remediation is obligatory. In the other case when there is no liable person, only a person who is 
responsible for the mitigating of the contamination, because he has got the contaminated area as a bad 
gift, in this case risk based land management can be applied. (In the first case when somebody is 
technically unable to clean up the site fully, finally he can use risk based land management also). 
As for me it would be clearer to define those situations when the first case has to be applied, so in any 
other case the risk based land management is applicable. 
 
3. Reporting on inventory of contaminated sites 
 
Concerning the definition of the contaminated sites based on risk assessment the reporting of the 
number of the contaminated sites in a member states maybe confusing in the future, if the proposed 
[Soil FD] would request it. As the size of a contaminated area (with groundwater contamination) 
always changing in time and in space, the reporting of the number and size of the contaminated sites is 
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not an easy issue ainty factor, the 
hange in the lan f the real 

n a database. The latter option is difficult and 
data for the Commission. 

he useful application of excavated soil (be it clean soil or treated soil) is hindered by the fact that it is 
tion for re-use. Proper management of soil based on 

ay firstly solve this problem. Secondly, in the longer run, it 

 exca it will have to be managed in the right way. The 
s for those waste streams which are principally fit for re-use, is to 

ase they must guarantee that 
 seco to a virgin material and do not lead to additional 

erial is based, as said above, by a structure 

 in itself, but the proposed SFD intends to attach a surplus uncert
d use. I am afraid that based on a report of this kind the assessment oc

situation is quite questionable. The Commission won’t see the real results of real efforts. 
One option is to get rid of the reporting, or the other would be the application of certain threshold 
values to delineate the contaminated sites, storing them i
expensive, but it is able to provide suitable 
 
 
2  Geert Cuperus, Tauw, the Netherlands 
 
T
regarded a waste. Most Member States lack regula
regulation and criteria/Quality Assurance m
may serve to develop end-of-waste criteria. 
 
As vated soil is to be considered a waste, 
“regular” solution in many countrie
build a framework focusing on quality assurance (QA) around (environmental) fitness for use criteria. 
This serves two goals. On the one hand authorities can be confident that any risk from these materials 
is under control. On the other hand, clients know that they meet technical and environmental criteria 
and they can safely use it. 
 
Setting up QA schemes is a matter of national initiative. Where appropriate, MS may use tools that 
have been developed on a European scale (for instance CEN standards). National legislation may also 
prescribe limit values for the application of secondary materials. These limit values will differ between 
MS, depending on the national circumstances and policies.  
 
The newly proposed [Waste FD] supplies for an article which makes it possible for materials to be 
deemed “secondary material” and not a waste anymore. The mechanism to achieve the end-of-waste 
status, is to develop criteria which this material must meet. The criteria must address both 
environmental and technical requirements. The nature of the criteria has so far not been described by 
the Commission. These may be leaching parameters for instance. In any c
the ndary material has comparable characteristics 
environmental impact. 
 
How do national QA schemes and end-of-waste criteria match? This can for instance be judged from 
the Dutch Building Material Decree. The Ministry of Environment actually considers recycled 
aggregates which fulfil the requirements (leaching lower than limit values and assessment by use of 
the QA scheme) not as a waste anymore. Limit values differ between [Member States]. The way 
forward then is to assess all of the available criteria in the [Member States]and decide if there is a 
common limit value (or a system of limit values) to be found which marks the point where no negative 
effects to the environment are expected. A risk based approach may certainly be envisaged. 
 
Such an approach will certainly have more chance of being adopted by the Commission, when it is 
embedded in a European framework of standardisation. Standardisation is of importance anyhow if the 
re-use of soil is to be regarded as a regular market. A regular market in its turn should be the aim of all 
stakeholders involved, as this is the only assurance that current problems will be solved is a 
sustainable way. Any regular market for secondary mat
which provides for confidence. 
 
In order to proceed, I recommend the following: 
 
1. Individual [Member States] must be encouraged to develop QA schemes for the re-use of soil 
2. As much as possible, MS where this is not the case, should use a common approach to define 
criteria for re-use 
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3. NICOLE is to assess current limit values and determine if they supply for enough basis to 
develop EU criteria. 
4. Nicole is to decide if EU standardization is of importance to be followed up and influenced 

n important indication for the development of end-of-waste criteria is the presence of a well 
stablished market. This can be stimulated by introducing QA schemes. The more uniformly criteria 

d by the Commission. A risk based approach may first be 
troduced by MS and then be adopted by the Commission. 

composition (including background values) and soil 
ontamination vary widely, it will not be an easy task to do so. Still, one also must realize that end-of-

4 and CEN/TC “Regulated Substances”. 

  Pascal Mallien, Baker & McKenzie, Belgium 

hat topic. 

therefore suggested during my talk with different British participants that British courts would ask 
Court of Justice to avoid diversity between their way 

f defining “waste” and the way the other Member States deal with it.  

 worth mentioning it. 

5. NICOLE is to assess the environmental benefits of the re-use of soil 
 
Ad.1 and 2. 
A
e
are set, the more they are likely to be accepte
in
 
Ad. 3 
It is important to realize that the waste definition for soil is not going to be changed. The only way out 
is to develop proper criteria. As soil 
c
waste criteria for soil may take some time. In the first place the Commission plans to develop criteria 
for compost and recycled aggregates. When this has been done, the Commission may find there is 
enough experience to also tackle other materials. If however, the resulting format from these exercises 
should exclude a risk based approach, it will be hard for NICOLE to achieve its goal!! Therefore it 
seems appropriate to start looking into the feasibility of end-of-waste criteria based on a risk based 
approach within soon. 
 
Ad.4 
As soon as EU standardization favours the use of other materials, re-use of soil will be hindered even 
more. This may for instance be the case when CE marking is required for construction activities. 
NICOLE may therefore assess the importance of CEN/TC15
 
Ad.5 
Another important indication for the development of end-of-waste criteria is the environmentally 
beneficial use of secondary materials. I prepared a document on recycled aggregates for the 
Commission, indicating (amongst others) the environmental benefits. Such an exercise would certainly 
be useful for soil. 
 
 
3
 
[My] third last slide mentions between brackets Law In Context Helpdesk / training. As asked by 
many attendees I sent the brochure of “Law In Context”, to start with the helpdesk through founding, 
clients. ' 
 
This idea of helpdesk could also be worked out for other topics, especially the existing and new 
legislation on contaminated land in Europe. As you know, Baker & McKenzie has a CD on t
 
I was quite astonished about the different approaches of the definition "waste" by the British 
participants and the other EU members. Notwithstanding the fact that the European Court of Justice 
has a very broad definition on “waste” I sincerely believe that British lawyers apply-the term “waste” 
in different cases too strictly. :For example, British lawyers do not try to apply the Polin-Granit case 
(C-9/00) escape route. 
 
I 
more often prejudicial questions to the European 
o
 
It is a very easy procedure provided-for in. art. 234 of 'the European Community Treaty of March 25, 
1957. I believe it’s

Page 54 



 REPORT OF THE NICOLE WORKSHOP: The Impact of EU Directives on the Management of Contaminated Land 

 
 
4  Tony Marsland, Environment Agency, UK 
 
A degree of parallel working on the Directives was apparent from the Workshop presentations.  No 

, given each initiative has its own timescale, complexities and terminology but liaison 

il FD (e.g. contamination, status report, 
ollution). This could lead to implementation difficulties on transposition into Member States’ 

ion to add to the long-standing problems we have with the interface between the waste and 

h the existing Groundwater Directive, the GWDD and the Water FD has 
vealed a number of areas where key terms have been translated and in some cases applied quite 

ntly.  This can lead to accusations that responsible bodies are applying different standards in 

 would be helpful if a consistent set of high level objectives and key terms could be set out for the 
whole.  The Commission have the key role here, but need to be supported 

 for the Water FD is one model for achieving better consistency.  
he danger is that such guidance becomes too technical and the focus on achieving consistent 
nvironmental outcomes is lost. 

etter co-ordination between directive working groups is to be encouraged and I hope that this 

 at the workshop could be allayed by a better understanding of the mechanisms already in 
lace within the Water FD for taking into account factors such as technical feasibility, costs etc..   

 
sk-based manner that is prevalent in many Member States existing legislation.  Land contamination 

isions would not be helpful in dealing with this wider issue.         

mon Position on the GWDD.  
hen read in the context of land contamination these should give reassurance that only where 

te is action mandatory under the Water FD.  This position 

great surprise
needs to be improved.  The Water Framework Directive (Water FD) is fixed but we have an 
opportunity with the Groundwater Daughter Directive (GWDD), Soil Framework Directive (Soil FD) 
and review of the Waste Framework Directive to get better read-across.  I can already detect some 
divergence in terminology, such as with the proposed So
p
legislat
groundwater legislation.   
 
Some of the exercises to characterise polluting activities, produce lists/maps of contaminated sites that 
were described look like a subset of Water FD characterisation exercises that have been/are being 
conducted by Member States.  We need to remember that one of the key elements of the Water FD is 
to assess the impact of land use on the environment (water in particular, but not exclusively so) and 
many of the measures needed to meet its objectives will be connected with land use management.  
 
Recent experience wit
re
differe
different countries, a sentiment expressed at the workshop.  If the terminology is inconsistent between 
Directives these problems multiply and are often then impossible to deal with at a Member State level.  
 
It
framework directives as a 
by technical specialists, lawyers, and regulators who are closer to day to day implementation. Even 
then, due to linguistic difficulties it may not always be possible to capture a common understanding 
solely within a Directive.  The use of common guidance such as is being developed under the 
Common Implementation Strategy
T
e
 
B
workshop will stimulate further development of such links.  On the specific issue of land 
contamination I would encourage further dialogue with CIS Working Group C as many of the fears 
expressed
p
Land contamination is not specifically noted in the Water FD but it is with one major exception 
(reasonable exemptions for prevent or limit) adequately accommodated and can be dealt with in the
ri
is a subset of a more general case where the polluter pays principle breaks down because of the 
transfer of costs and benefits between generations.  Nitrate stored in the unsaturated zone arising from 
60 years of intensive agricultural practices is another example.  A specific exemption or more detailed 
clauses for contaminated land (so called “historic” contamination, however this may be defined) in 
Water FD/GWDD prov
 
I encourage NICOLE members to examine the objective setting system that is set out Article 4 of the 
Water FD, together with the discussion document on environmental objectives that was agreed at the 
Water Directors meeting in June 2005 and the provisions of the Com
W
“historic” contamination is having a substantive impact on the environment and it is feasible and not 
disproportionately expensive to remedia
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needs to be maintained in the discussions on the GWDD in the European Parliament, but it is a 
etailed and technical area to explain to non-specialists. 

have set out below a personal view of some basic elements of the Water FD, which others may find 

ersal is a long-term check/measure on the impact of all recent and past 
ctivities on groundwater.  It should focus on environmentally significant changes in pollutant 

ater 
odies by 2015. 

llow restoration to good status or where achievement of good status would be infeasible or 

ns and programmes of measures. 

 I felt that the workshop was very valuable.  As well as raising the general level of understanding 

d
 
I 
helpful. 
 
Some thoughts on relevant Water FD provisions in relation to land contamination 
For groundwater, good status is one of three complementary pillars of protection (the others being 
trend assessment/reversal and prevent or limit measures).  Prevent or limit provides the 
precautionary/preventative control on new/recent inputs of pollutants at all scales of assessment and 
from all sources.  
 
Trend assessment and rev
a
concentrations – it is not intended to deal with localised trends in groundwater quality arising from 
small point sources. 
 
Status focuses on the condition of groundwater bodies as a whole arising from current and past 
activities, including the impact on dependent ecosystems.  The default is good status for all w
b
 
Water FD Article 4.4 allows for extended deadlines (up to 2027) for the purpose of phased 
achievement of status objectives, subject to conditions. 
 
Article 4.5 allows Member States to aim for less stringent objectives, where natural conditions do not 
a
disproportionately expensive, subject to conditions. 
 
The “less stringent objective” represents the nearest quality one can get to “good status” given the 
impacts that are either infeasible or disproportionately expensive to address. 
 
The so-called “exemptions” for status noted above are an integral part of the environmental objectives 
set out in Article 4 and the planning process.  Objective setting and exemptions should be used to 
prioritise action in river basin pla
 
The Water FD provides for environmental objectives which should be achieved by the most cost-
effective combination of measures. Cost-effectiveness assessment and public participation in the 
proposed choices are key instruments in this process.  Applying exemptions needs to be done in an 
open and transparent manner. 
 
The Water FD does not currently allow for exemptions for trends or prevent/limit.  The Council text of 
the GWDD does incorporate necessary exemptions for prevent or limit that would avoid unreasonable 
remediation requirements for “historic” land contamination, but is no less protective than the pollution 
prevention requirements of the existing Groundwater Directive. 
 
 
5  Steve Wallace, National Grid, UK 
 
i)
regarding Directives, proposed Directives and the relationships between the different ones, I think that 
it also gave NICOLE a good steer on where it should be directing its efforts in formulating 
commentary for the Commission.  
 
ii) There are a lot of Directives etc that were not written specifically with contaminated land in mind 
but which have definitions etc that have an impact and overlap with other Directives.  I think that it 
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would be a useful project for NICOLE to do a compare and contrast of the different definitions and 
interpretations.  This was touched on in a couple of presentations.  This would not only help members 

 interpreting the Directives but would be a valuable tool to encourage the Commission to adopt more 

ated land?' paper (this suggestions has since been supported by other NICOLE ISG 
embers).  

acing a massive burden on the local environmental regulators to report against a two 
er system  b) The current drafting seems to refer almost exclusively to soils in the context of a 

und - it has never been 'soil' and never will be.  I know that it is not the intention 
f the drafting to create this confusion, but we are working in an environment where many regulators 

in
consistent drafting.  Perhaps this could be incorporated into a 'what do all of these Directives mean for 
contamin
m
 
iii) The Soils Thematic Strategy is a particular concern because a) it comes with a definition of 
contaminated land.  This will be different to many member state definitions, leaving them with a 
choice of either changing their country laws (which would cause massive confusion in regulatory 
enforcement) or pl
ti
biodiversity/growing medium.  I think that we need a definition of what soil is (or perhaps more than 
one definition).  The current wording leads to expectations for soils that cannot be delivered (and are 
not appropriate) for industrial land with generations of industrial use - in such case the development 
platform is made gro
o
have not had the benefit of seeing excavations on old industrial sites - this type of drafting just 
reinforces the perception that soil is brown crumbly stuff with worms living in it.  
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